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ABATEMENT. 


OF SUIT, BY DEATH OF PARTY. See Gamble v. Daugherty, 599. 


ACCOMPLICE. 


Testimony or. See The State v. Reavis, 419. 


1. 


ADMINISTRATION, 


PRINCIPAL AND ANCILLARY ADMINISTRATION: LIABILITY OF ADMINIS- 
TRATOR. Where the same person conducts the principal adminis- 
tration of an estate in another State, and ancillary administration 
here, he will not be liable upon his ancillary bond for the proceeds 
of land sold in the other State, though the money is brought into 
this State. The Slate ex rel. Liggett v. Osborn, 86. 


PROCEEDINGS BY ADMINISTRATOR DE BONIS NON TO COMPEL FORMER 
ADMINISTRATOR TO ACCOUNT: PRACTICE: NoTICE. It was necessary 
to the validity of a proceeding in the probate court instituted by 
an administrator de bonis non under section 67 of article 1 of the 
administration law, (1 Wag. Stat., 81,) to recover assets not ac- 
counted for by the former administrator, that he, as well as his 
sureties, should be notified ; but if, after appeal, the administrator 
entered his appearance in the circuit court, that authorized the ren- 
dition of a judgment there against both him and the sureties. 
Brown v. Weatherby, 152. 


ADMINISTRATOR’S BOND. It is not essential to the validity of an 
administrator’s bond that it shall have been approved by the pro- 
bate court. Ib. 


DBLIVERY: ERASURE OF NAMES OF SURETIES. An adminis- 
trator’s bond, after being signed, was placed by the administrator in 
a pigeon-hole of a desk where other probate papers were kept, and 
at which business of a probate nature was transacted, and which 
was in the office of the judge of probate and under control of him- 
self and his clerk; and, thereupon, the administrator entered upon 
the discharge of his duties; Held, that these facts sufficiently proved 
delivery and acceptance of the bond. Held, further, that the sub- 
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sequent erasure of the names of the sureties would not release them 
from liability. Jb. 


HEIR, WHEN NOT PROPER PARTY TO svurt. The heir is neither a 
necessary nor proper party to be joined with the administrator in 
an action to recover a demand due the decedent. Hellmann vr. 
Wellenkamp, 407. 


REMEDY OF HEIR, WHEN ADMINISTRATOR FAILS TO ENFORCE CLAIM 
DUE HIS INTESTATE FROM ANOTHER ESTATE. If the administrator of 
an individual estate permits the partnership estate of a firm of 
which his intestate was a member to be finally settled, without pro- 
curing the allowance and payment of a demand due the intestate 
from the firm, the remedy of the heir is against the administrator 
and the sureties in his official bond, and, if they are solvent, he has 
no remedy against the surviving partner, or his assignee holding 
property of the firm, with knowledge of the facts. Ib. 


ACTION FOR WASTE AFTER FINAL SETTLEMENT. A petition in an ac- 
tion brought against an administrator by a distributee, after final 
settlement, to charge him for waste and mismanagement of the es- 
tate, is fatally defective, if it fails to state that there are no credit- 
ors, and that-the property alleged to have been wasted was not 
applicable to the payment of debts. (Wag. Stat., p. 118,26.) Fos- 
ter v. Kenrick, 422. 

Ir an administrator sells land subject to a mortgage, and afterward 
pays off the mortgage out of the general assets of the estate, he will 
have a clear equity against the purchaser for reimbursement out 
of the land. Greenwell v. Heritage, 459. 


PARTNERSHIP: ADMINISTRATION. The mere fact that final settle- 
ment has been made of a partnership estate in the probate court, 
does not invest the administrator with title to the property of the 
estate on hand at the time of such settlement. Tiemann v. Molli- 


ter, 512. 


ATTACHMENT: CREDITOR’S RIGHTS IN CASE OF LOSS OF ATTACHED 
PROPERTY: ADMINISTRATION. If a creditor causes property of his 
debtor to be attached, sufficient in value to pay the debt, and the 
property is lost pending the litigation, through the insolvency of 
the officer in whose custody it is left, and his sureties, the creditor 
~annot afterward enforce his demand against other property of the 
debtor. If the debtor die pending the litigation, the fact that the 
property attached might have been taken, notwithstanding the at- 
tachment, to pay funeral expenses, expenses of the last illness and 
the allowance to the widow, will not change this rule. Kenrick rv. 


Huff, 570. 


ATTACHMENT: ADMINISTRATION. If a decedent leave property un- 
der attachment in the hands of the sheriff, that officer may be re- 
quired by the circuit court, on motion either of the administrator 
or the plaintiff in the attachment, to turn the same over to the ad- 


ministrator. Jb. 


ACTION BY LEGATEE AGAINST EXECUTOR. If an executor has in 
his hands funds applicable to the payment of a legacy and su fli- 
cient for the purpose, the legatee has no concern with the collection 
of debts due the estate, and cannot maintain an action against the 
executor for failure to collect. The State ex rel. Nichols v. Adams, 620. 
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DovuBLE FIDUCIARY CAPACITY: FINAL SETTLEMENT, WHEN NOT CON- 
cLusivk. The curator of the estate of a minor had also been ad- 
ministrator of the minor’s deceased father, and as such had made 
final settlement. He subsequently presented his accounts as cura- 
tor for final settlement. Upon objections made by the ward; Held, 
that if he had failed to account in his capacity as administrator for 
any money received from the father’s estate to which the ward was 
entitled as distributee, he might be charged with it as curator. To 
that extent, the final settlement as administrator was not conclusive 
as between them. Jn the Matter of the Final Settlement of Wood, 623. 


MaANpbAMus will not lie to compel an executor to publish a notice 
of sale of real estate ordered by the probate court, in the newspa- 
per in which official notices are required by law to be published. 
The State ex rel. Lionberg: rv. Tolle, 645. 


ADMINISTRATION: PETITION FOR SPECIFIC PERFORMANCE. Section 
39, page 148, Revised Statutes 1855, required every petition to the 
court of probate to enforce against an administrator specific per- 
formance of a contract of his intestate to convey real estate, to be 
verified by the affidavit of the petitioner. Without such affidavit 
the court acquired no jurisdiction to make the order prayed for. 
Baldwin v. Whitcomb, 651. 


ADVERSE POSSESSION. 


A municipal corporation is as much bound to keep a street or high- 
way free from obstruction when the title has been acquired by user 
as when acquired by grant or condemnation. Beaudean v. The City 
of Cape Girardeau, 392. 


AS AFFECTED BY FORCIBLE ENTRY AND DETAINER. A forcible en- 
try upon the actual adverse possession of another, followed by an 
unlawful detainer, does not interrupt the adverse possession, if an 
action for the forcible entry and detainer is commenced within a 
reasonable time and prosecuted to a successful termination. Cary 
v. Edmonds, 523. 


PoOssEsSION, HOW CHANGED FROM FRIENDLY TO ADVERSE. If one 
buys land with borrowed money, taking the title in the name 
of the lender, and goes into possession under an agreement with 
the lender that the title is to be conveyed to him whenever he re- 
pays the loan, his possession will not become adverse as against 
the lender until he has made an open and explicit disavowal of the 
lender’s title and assertion of title in himself, and such disayowal 
and assertion have been brought home tothe lender. Estes v. Lung, 
605. 


TitLe By. See Peting v. DeLore, 13. 


As 


AFFECTING RIGHT TO MAINTAIN PARTITION SUIT. See Dameron vy. 


Jameson, 97. 


ADVERTISEMENTS. 


POWERS OF ST. LOUIS CIRCUIT COURT AS TO JUDICIAL ADVERTISEMENTS. See 





The State ex rel. Lionberger v. Tolle, 645. 
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AMENDMENT. 


OF TRANSCRIPT OF JUSTICE OF THE PEACE. See Smith v. Chapman, 217. 


APPEAL. 


1. FROM ST. LOUIS COURT OF APPEALS: TIME FOR TAKING APPEAL AND 
GIVING APPEAL BOND. The St. Louis court of appeals has no power 
to allow an appeal to the Supreme Court after the lapse of fifteen 
days from the rendition of the judgment complained of; but may 
approve an appeal bond and order a supersedeas at any time during 
the term at which the judgment is rendered. R. 8. 1879, 223712, 
8713. The State ex. rel. Partridge v. Lewis, 170. 





: : MANDAMUS. The fact that that term has expired 
before the Supreme Court can decide an application to compel the 
court of poy to entertain a motion for such approval and super- 
sedeas, will not prevent the issuing of a writ of mandamus requir- 
ing the court of appeals to entertain the motion, when it appears 
that the motion was made in time and was refused. Jb. 


WAIVER OF NoTICE or. See Parmerlee v. Williams, 410. 


APPEARANCE. 
WaAlIVES DEFECT IN suMMONS. See Hulett v. Nugent, 131. 
CurRES WANT OF Notice. See Brown v. Weatherby, 152. 


A SCHOOL DISTRICT MAY ENTER VOLUNTARY APPEARANCE TO A SUIT. See 
Thompson v. School District, 495. 


ASSAULT. 


INDICTMENT FOR FELONIOUS ASSAULT: SURPLUSAGE. An indictment un- 
der section 1264, Revised Statutes, in one count, charged that 
defendant ‘“‘did assault, strike, stab, cut, maim, wound and dis- 
figure’? one P. Held, that there was no duplicity or repugnancy. 
All the acts charged might be the result of a single assault. If any 
of them were unnecessarily alleged, it was surplusage, but would 
not vitiate the indictment. The State v. Van Zant, 541. 


ASSIGNMENT FOR BENEFIT OF CREDITORS. 


1, PossessioN MUST REMAIN WITH ASSIGNEE. The observance of a stip- 
ulation in an agreement between a debtor and part of his creditors, 
that he should have the exclusive possession and control of goods 
formerly assigned by him for the benefit of all his creditors, would 
be fraudulent and avoid the assignment. Hatcher v. Winters, 30. 


2. CONVEYANCE BY INSOLVENT assIGNor. If a debtor, who has previ- 
ously conveyed to trustees for the benefit of his creditors, afterward 
conveys to one of the trustees the same land, such trustee would 
take subject to the assignment and the creditors would not’ be 
prejudiced thereby. Jb. 
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Practice. A suit to set aside, on the ground of fraud, a convey- 
ance by a debtor of land not included in his assignment for the 
benefit of creditors, should not be joined with a suit for an account- 
ing under the assignment. Ib. 


REMOVAL OF DELINQUENT TRUSTEES. If trustees in a deed of assign- 
ment for the benefit of creditors fail to discharge their duties, they 
may be removed by a proceeding at law and others placed in their 
stead. Ib. 


Wuere there was an agreement between a debtor and some of 
his creditors whereby they were to forego the benefits of an assign- 
ment by him for the benefit of all his creditors, Held, that, if such 
agreement was valid and he had so violated it as to absolve the 
other parties from their obligation, they could claim under the as- 
signment with the other creditors, and there would be no occasion 
for an equitable proceeding to vacate the agreement. Ib. 


ASSIGNMENT OF PARTNERSHIP PROPERTY BY SURVIVING PARTNERS. 
One of the members of a firm having died, the survivors formed a 
new co-partnership and continued to carry on the business. Sub- 
sequently they made an assignment for the benefit of their indi- 
vidual creditors and the creditors of the new firm. The property 
conveyed to the assignees was real estate, the title to which was 
vested in the surviving partners, but which belonged to the old 
firm; Held, that the assignees took no title by the assignment. 
Tiemann v. Molliter, 512. 


ATTACHMENT. 


AFripavit. An affidavit for attachment not made by the plaintiff 
in person did not, on its face, state that it was made for him. It 
was, however, made by the same person who signed the petition as 
plaintiff’s attorney. Held, sufficient. Gilkeson v. Knight, 403. 


. An affidavit for attachment made by an agent need not dis- 
close his means of knowledge. (Distinguishing Eldridge v. Steam- 
boat, 27 Mo. 595.) Ib. 


INTERPLEA: ACTION AGAINST OFFICER. The recovery of judgment 
by an interpleader in attachment proceedings, will be no bar to an 
action by the interpleader against the attaching officer for the 
wrongful seizure. Clark v. Brott, 473. 


CREDITOR’S RIGHTS IN CASE OF LOSS OF ATTACHED PROPERTY: ADMIN- 
ISTRATION. If a creditor causes property of his debtor to be at- 
tached, sufficient in value to pay the debt, and the property is lost 
pending the litigation, through the insolvency of the officer in 
whose custody it is Jeft, and his sureties, the creditor cannot after- 
ward enforce his demand against other property of the debtor. If 
the debtor die pending the litigation, the fact that the property at- 
tached might have been taken, notwithstanding the attachment, to 
pay funeral expenses, expenses of the last illness and the allowance 
to the widow, will not change this rule. Kenrick v. Huff, 570. 


APMINISTRATION. If a decedent leave property under attachment 
in the hands of the sheriff, that officer may be required by the cir- 
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cuit court, on motion either of the administrator or the plaintiff i 
the attachment, to turn the same over to the administrator. Ib. 


Or witnesses. See The State v. Hopper, 425. 


ATTORNEY. 


AFFIDAVIT FOR ATTACHMENT MADE BY. See Gilkeson vy. Knight, 403. 


ATTORNEY AT LAW. 


See Lawyer. 


BAIL. 


In CASE OF HOMICIDE. It is safe to refuse bail in a case of malicious 
homicide, when the judge would sustain a capital conviction, pro 
nounced by a jury on evidence of guilt, such as that exhibited on th« 
application to bail; and to allow bail when the prosecutor's evi- 
dence is of less efficacy ; and this rule is especially applicable when 
the application is made toa court of last resort. Ex parte Claunch, 


a« 
233. 


BALLOT. 


See E.Lecrion. 


BILL OF EXCEPTIONS. 


SKELETON BILL OF EXCEPTIONS. It is not essential that the bill of 
exceptions, as originally filed in the court below, shall contain the 
instructions; it is sufficient if they are therein called for in such 
manner as to enable the clerk to identify them when he comes to 
write out the bill at full length. The State v. Van Zant, 541. 


BILL OF EXCEPTIONS AFTER JUDGMENT. A defendant who has re- 
ceived sentence upon a plea of guilty is entitled to have a bill of 
exceptions allowed showing the action of the court upon a motion 
to set aside the judgment. The State v. Kring, 551. 


Ir a motion for new trial filed in due time be continued to a suc- 
ceeding term of court, a bill of exceptions filed at the term at which 
the motion is determined will preserve exceptions taken at the 
trial. Henze v. The St. Louis, Kansas City & Northern Railway Com- 
pany, 636. 


BOND. 
ADMINISTRATOR'S BOND. It is not essential to the validity of an 


administrator’s bond that it shall have been approved by the pro- 
bate court. Brown v. Weatherby, 152. 
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————: DELIVERY: ERASURE OF NAMES OF SURETIES. An adminis- 
trator’s bond, after being signed, was placed by the administrator in 
a pigeon-hole of a desk where other probate papers were kept, and 
at which business of a probate nature was transacted, and which 
was in the office of the judge of probate and under control of him- 
self and his clerk; and, thereupon, the administrator entered upon 
the discharge of hisduties; Held, that these facts sufliciently proved 
delivery and acceptance of the bond. Held, further, that the sub- 
sequent erasure of the names of the sureties would not release them 
from liability. Jb. 


BURDEN OF PROOF. 


See EviIpENCE. 


CERTIFICATE OF DEPOSIT. 


Errect OF BLANK INDORSEMENT OF NON-NEGOTIABLE CERTIFICATE 
OF vEPOsIT. <A blank indorsement of a non-negotiable certificate 
of deposit by the payee thereof, accompanied by delivery, will en- 
able the holder to make a valid pledge of the certificate to an inno- 
cent party, without reference to the equities between himself and 
the payee. The pledgee is authorized io infer absolute ownership and 
full right in the holder to pledge; but as against the true owner his 
recovery will be limited to the amount of his loan. The Inter- 
national Bank v. The German Bank, 183. 

-—. The certificate in question in this case had, written,across 
its face, the following words: ‘ This certificate is subject to any 
subsequent claim for collection or any other fees arising out of the 
disbursement of the legacy of which this money is part of pro- 
ceeds.”” The bank which issued the certificate not asserting any 
rights under this stipulation, Held, that as between the other par- 
ties, it did not affect the operation of the foregoing rule. Jo. 





CHARITABLE BEQUEST. 


See First Baptist Church y. Robberson, 326. 


CHURCH. 


VALIDITY OF DEVISES AND BEQUESTS TO CHURCHES UNDER CONSTITUTION 


oF 1865. See First Baptist Church vy. Robberson, 326. 


COMMON LAW. 


Repeat or, BY statcTe. See The State v. Boogher, 631. 
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COMPUTATION OF TIME. 


WITHIN WHICH THE GOVERNOR MAY VETO AN AcT. See Beaudean y. The 
City of Cape Girardeau, 392. 


CONSIGNOR AND CONSIGNEE. 


CONSIGNEE NON-RESIDENT AT POINT OF DELIVERY: DELIVERY TO CONSIGN- 
or’s AGENT. The fact that a consignee does not reside at the point 
where goods are to be delivered, and does not expect to be there to 
receive them, will not authorize the carrier to deliver them to a gen- 
eral agent of the consignor resident there. Wilson Sewing Machine 
Company v. Louisville & Nashville Railroad Company, 203. 


CONSTITUTIONAL LAW. 


SUBJECT AND TITLE OF ACT: ELECTION LAW. [If all the parts of an 
act are germane to the subject indicated by the title, the act does 
not violate section 28, article 4 of the constitution, which provides 
that “no bill shall contain more than one subject, which shall be 
clearly expressed in its title.” A provision in an act “‘ concerning 
popular elections,” authorizing the governor to fill vacancies in 
elective offices is germane to the general subject and is valid. R. 3%. 
1879, 2 5527. The State ex rel. The Attorney General v. Mead, 266. 


CONSTITUTIONAL PROVISIONS, MANDATORY, DIRECTORY: LEGISLATIVE 
PROCEEDINGS: JOURNALS OF THE LEGISLATURE. The first clause of 
section 37, article 4 of the constitution: ‘ No bill shall become 
a luw until the same shall have been signed by the presiding officer 
of each of the two houses in open session,” is mandatory ; the re- 
maining clauses of the section are directory. 

An act is not to be held void because the journals of the Legislature 
fail to show a strict observance of the formalities prescribed by these 
clauses, as, for instance, that the presiding officer suspended all other 
business and declared that such bill would then be read, and that, 
if no objections were made, he would sign the same, to the end that 
it might become a law, nor that the bill was immediately sent to 
the other house. Jb. 


LEGISLATIVE PROCEEDINGS AND JOURNALS: BILLS TO BE SIGNED IN 
OPEN SESSION. It is not essential to the validity of an act that the 
journals of the Legislature should expressly state that the signing 
by the + Oe officers of the two houses was done in “open ses- 
sion.” Ib. 


: : PRESENTING BILLS TO THE GOVERNOR. . It is not es- 
sential to the validity of an act that the journals of the Legislature 
should show that the requirements of section 38, article 4 of the 
constitution, have been complied with by the secretary of the sen- 
ate or the clerk of the house of representatives, one or the other of 
whom (according as the bill originated in the senate or house) is 
required by that section to present every bill as soon as it has been 
signed by the presiding officers of both houses, and on the same 
day, in person, to the governor. The requirements of that section 
are directory only. Ib. 
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Section 5527 of the Revised Statutes is not subject to any consti- 
tutional objection. Jb. 


VALIDITY OF DEVISES AND BEQUESTS TO CHURCHES UNDER CONSTITU- 
TION oF 185. A devise of land not exceeding one acre to a 
church or religious society to erect a church upon, was permitted 
by section 13, article 1 of the constitution of 1865; but a bequest of 
money to such a society for the purpose of building a church or for 
the support of a minister was prohibited. 

So, it is to the last degree doubtful whether a bequest to such a 
society to be used for the erection of a female seminary was not 
also prohibited by that section. First Baptist Church v. Robberson, 
326. 


GOVERNOR'S VETO: COMPUTATION OF TIME. In computing the ten 
days allowed by the constitution to the governor within which to 
return a bill with his veto, the rule of excluding the first and in- 
cluding the last day should be applied. Beaudean v. The City of 
Cape Girardeau, 392. 


INSTRUCTIONS IN MURDER CASES: CONSTITUTIONAL LAW: INDEPEND- 
ENCE OF THE JUDICIARY. Section 1234 of the Revised Statutes of 
1879, is not to be understood as requiring the trial courts, in 
murder cases, to instruct the jury as to murder in the second de- 
gree whether there is evidence to which the instruction could ap- 
ply or not. If such were its meaning, it would be an invasion of 
the province of the judiciary. The legislature cannot prescribe 
what instructions the courts shall give, unless they have previously 
embodied into a legislative enactment, as the law of the land, the 
substance of such instructions. The State v. Hopper, 425. 

DouBLE DAMAGE SECTION OF RAILROAD LAW, CONSTITUTIONAL. Sec- 
tion 43 of the railroad law, (Wag. Stat., 310,) making railroad com- 
panies liable in double damages for stock killed by them in conse- 
quence of failure to erect and maintain fences, is not obnoxious to 
either the 5th or the 14th amendment to the constitution of the 
United States, both of which prohibit the taking of property with- 
out due process of law. Neither is it in conflict with section 8, 
article 11, of the constitution of Missouri of 1875, which declares 
that the clear proceeds of all penalties and forfeitures shall belong 
to the public schoolfund. Spealman v. The Missouri Pacific Railway 
Company, 434. 

EXTENSION OF JURISDICTION OF MOBERLY COURT OF COMMON PLEAS. 
Section 5 of the schedule to the constitution of 1875, provides that 
certain courts of common pleas “ shall continue to exist and exercise 
their present jurisdiction until otherwise provided by law.” Held, 
that this left to the legislature the power to enlarge or diminish the 
jurisdiction of these courts, or to abolish them entirely. An act 
extending the jurisdiction of the Moberly court of common pleas 
over an additional township, is a proper exercise of this power. 
The State v. Brown, 454. 


CRIMINAL PLEADING: PRISONER'S RIGHT TO KNOW NATURE AND 
CAUSE OF ACCUSATION: FALSE PRETENSES. The prisoner’s constitu- 
tional right to be informed of the nature and cause of the accusa- 
tion is sufficiently assured to him if the indictment preserves tlic 
substance of the offense. It is not necessary that it should descend 
to a minute detail of the facts and circumstances constituting the 
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offense. On this principle the form of indictment for obtaining 
money by bogus checks, or other false pretenses, prescribed by sec- 
tion 1561, Revised Statutes 1879, is sufficient, and the section is con- 
stitutional. The State v. Fancher, 460. 


CORPORATION: DOUBLE LIABILITY UNDER CONSTITUTION OF 1865. The 
double liability imposed by the constitution of 1865 did not attach 
to stock issued prior to that date. Fairchild v. Masonic Hall Associa- 
tion— Hunt, Stockholder, 526. 


TRIAL FOR MURDER IN FIRST DEGREE AFTER REVERSAL OF CONVICTION. 
Section 23, article 2 of the constitution of 1875, has abrogated the 
rule laid down in the case of the State v. Ross, 20 Mo. 32, that where 
a conviction of murder in the second degree on an indictment 
charging murder in the first degree has been set aside, the defend- 
ant cannot again be tried for murderin the first degree. The State 
v. Simms, 538. 


TiTLe or act. See City of Kansas v. Payne, 159. 


POWERS OF ST. LOUIS CIRCUIT COURT IN RESPECT TO JUDICIAL ADVERTISE= 


MENTS. See The State ew rel. Lionberger v. Tolle, 645. 


CONTINGENT REMAINDER. 


DEVISE TO CHILDREN TO BE ALIVE AT A FUTURE TIME. A testator de- 
vised all his property to his wife, “‘ to hold at her will and pleasure 
during her natural life or widowhood. And, at the death or marriage 
of my said wife, it is my will. that all my estate heretofore bequeathed 
shall be equally divided between my children that are alive, or their 
bodily children, to-wit: (naming them ;) in equal share or proportion. 
And it is my will and pleasure that my said wife has the pleasure, 
and is permitted, to give to any of my children property toward 
their portion when they arrive at age, by having the same valued 
and taking their receipt for the same as so much toward their por- 
tion of my estate.” eld, that the children intended were such as 
should be alive at the death or re-marriage of the widow, and not 
such as were alive at the time the will was made, and the estate de- 
vised to the children was, therefore, a contingent remainder. Held, 
also, that the power conferred upon the widow of giving to any of 
the children property toward their portion, when they should arrive 
at age, did not affect the character of the children’s estate, since it 
was altogether optional with her whether she would exercise it, and 
it had nothing to do with the ultimate division of the property. 
DeLassus v. Gatewood, 371. 


A contingent remainder is not a descendible interest. Jb. 


CONTRACT. 


NON-LIABILITY OF PUBLIC OFFICERS ON ILLEGAL CONTRACTS EXECUTED 
ON BEHALF OF THE PUBLIC. Where the officers of a pnblic or mu- 
nicipal corporation acting officially enter into a contract under 
an innocent mistake of law, in which the other contracting party 
equally participates, with equal opportunities of knowledge, neither 
party at the time looking to personal liability, the officers are not 
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personally Hable; and the same rule applies to the officers of a 
public body which is not a corporation. Humphrey v. Jones, 62. 


Case ADJUDGED. Defendant executed a note as director of a pub- 
lic school district, for the benefit of the district, in good faith believ- 
ing himself authorized to bind the district, and intending to bind it 
and not himself. The other parties to the note, before it was exe- 
cuted, concluded from an examination of the school law, that the 
district could be so bound. This proving to be an erroneous con- 
clusion, this action was brought to charge the defendant as maker. 
Held, that he was not bound. Jb. 


LEASE OF AN ORGAN: SALE BY LESSEE PASSES NO TITLE. One R re- 
ceived an organ from plaintiff under a written lease, conditioned 
for the payment of rent monthly, and further conditioned that R 
should have the privilege of purchasing at any time during the con- 
tinuance of the lease at a price fixed, in which event all previous 
payments of rent should be deducted. The title was expressly re- 
served to plaintiff. R, without purchasing, sold and delivered the 
organ to defendant, representing it to be hisown. Defendant bought 
in good faith, without notice of the lease, and paid full price; Held, 
that he, nevertheless, got no title; and it was immaterial that the 
lease was not proved or acknowledged and recorded. Sumner v. 
Cottey, 121. 


EXECUTORY CONTRACT OF SALE! DECISION OF THIRD PARTY AS TO QUAL- 
Iry OF Goops. In the absence of fraud, the decision of one agreed 
upon between the parties to an executory contract of sale to deter- 
mine whether the goods offered conform to the requirements of the 
contract, is binding. Nofsinger v. Ring, 149. 


ASSUMPTION OF ANOTHER’S OBLIGATION: FAILURE OF CONSIDERA- 
rion. Ata foreclosure of a deed of trust upon a leasehold in- 
terest executed by an association to secure its debts, B & T be- 
came the purchasers. As payment of the purchase money they 
assumed the debt, and by way of indemnity to certain persons who 
were sureties of the association, they executed a mortgage in their 
favor. Atthe time this transaction took place the leased property 
was subject toa deed of trust which was subsequently foreclosed, 
whereby the leasehold interest was extinguished. B & T bought 
with knowledge of this deed of trust and without warranty of title 
to the leasehold, and no fraud or deceit was practiced on them. 
Held, that as between them and the sureties whom they had indem- 
nified, the liability of the latter had not been revived, and they had 
a right to claim the benefit of the mortgage B & T had given them. 
Thornton v. The National Exchange Bank, 221. 


VERBAL CONTRACT FOR INTEREST. A verbal agreement to assume a 
debt past due and bearing interest at the rate of six per cent, with a 
promise to pay eight per cent in the future, will not be binding for 
the payment of interest at eight per cent, but it will bind the prom- 
isor to pay the debt and six percent. Filley v. McHenry, 417. 


MEANING OF “GIVE” AS USED IN A contRACT. By way of com- 
promise of all differences between the parties interested in the 
estate of a deceased person, the heirs agreed to “give” the widow 
$3,750 and a certain lot of ground. Held, that the word ‘“‘ give,’ so 
far as it related to the lot, must be taken in the sense of “ convey,” 
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and so far as it related to the money, in the sense of “‘ pay.” Carter 
v. Alexander, 585. 


CovENANT TO CONVEY BINDS COVENANTOR TO CONVEY GOOD TITLE. 
When a person on sufficient and valuable consideration agrees 
and binds himself in a written contract, which remains executory, 
to convey land, and nothing more appears, and there is nothing on 
the face of the contract indicating a different intention, the obliga- 
tion thus assumed is, that he will make a conveyance effectual to 
pass the title to the purchaser. Jb. 


CoNTRACT, WRITTEN, VERBAL. In the absence of fraud a written 
contract supersedes a prior verbal agreement concerning the same 
matter. Hagar v. Hagar, 610. 


EXECUTORY PROMISE BY PARENT TO CHILD FOR CONVEYANCE: SPE- 
CIFIC PERFORMANCE. While a mere promise made by a parent 
to a child to give him an estate, supported by no other considera- 
tion than love, will not be enforced if the parent dies without hav- 
ing conveyed, a promise in writing declared in the instrument to be 
founded upon a valuable consideration and conditioned that the 
child shall enter and improve the land, followed by actual entry 
and improvement, will be binding; and specific performance will 
be enforced.. Jb. 


OBLIGATION FOR PAYMENT OF MONEY AND ATTORNEY'S FEE FOR COL- 
LECTION, NOT A PROMISSORY NoTR. An obligation forthe payment of 
money, otherwise in the usual form of a negotiable note, contained 
a stipulation that in case it was not paid when due, the makers 
should pay an attorney’s fee of 10 per cent for collection, and au- 
thorizing judgment to be entered for the fee along with the debt. 
Held, that it was no promissory note. First National Bank of Carth- 
age v. Marlow, 618; Storr v. Wakefield, 622; First National Bank of 
Trenton v. Gay, 627. 


WHAT CONSTITUTES DELIVERY AND ACCEPTANCE. See Brown v. Weather- 


by, 152. 


CONVERSION. 


One of two joint owners of goods cannot sue alone for their conversion. 


Little v. Harrington, 390. 


Or crops, ACTION FoR. See Phillips vy. Flynn, 424. 


CORPORATION. 


FAILURE TO BECOME INCORPORATE: LIABILITY OF ASSOCIATES AMONG 
THEMSELVES FOR DEBTS OF ASSOCIATION. The managers of an as- 
sociation supposed by its members to have been duly incorporated, 
in pursuance of authority given by their associates made ex) en- 
ditvres and incurred liabilities on behalf of the supposed corpor- 
ation. It turned out, however, that owing to failure to file the 
requisite certificate with the Secretary of State, the association had 
never become a corporation, in consequence of which the managin 

members became personally bound and did pay all the debts. Held, 
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that their associates were bound to share the loss with them, each 
in proportion to the stock subscribed by him, and the fact that any 
subscriber had paid up his subscription in full, or had paid the 
double liability to which stockholders in corporations were at one 
time subject, did not exempt him from liability for further contri- 
bution, but he was entitled, upon an accounting, to be allowed for 
such payments. Richardson v. Pitts, 128. 


NATIONAL BANKS: POWER TO AVAIL THEMSELVES OF REAL ESTATE 
SECURITY: PENALTY FOR ACTS ULTRA VIRES. If a National bank dis- 
counts a note secured by deed of trust on real estate, the security 
passes to and may be enforced by the bank. The transaction isa 
violation of section 5137 of the National banking act; but neither 
the borrower nor a creditor of the borrower can avail himself of 
that fact. The only penalty to which the bank is liable is forfeiture 
of its charter, and that penalty can be invoked oalvy by the sovereign, 
*the United States. Thornton v. The National Exchange Bank, 221. 


ULTRA VIRES, WHEN NO DEFENSE AGAINST A CORPORATION. The ma- 
ker of a note discounted by a corporation at his instance cannot de- 
fend an action on the note brought by the corporation on the ground 
that the corporation had by its charter no power to discount notes. 
St. Joseph Fire & Marine Insurance Company v. Hauck, 465. 


MEANING OF ‘‘ PERPETUAL SUCCESSION.” A private corporation was 
invested by its charter with “ perpetual succession.”” Held, that 
these terms in their natural and ordinary acceptation signify indefi- 
nite duration, and not merely continuous or uninterrupted succes- 
sion for a limited time, and as in this instance they were unrestricted 
by other terms, the ordinary signification must prevail, and the cor- 
poration be held invested with the right to exist forever. Fairchild 
v. Masonic Hall Association— Hunt, Stockholder, 526. 


DOUBLE LIABILITY: CONSTRUCTION OF GENERAL CORPORATION LAWS 
or 1845 anp 1855. The 13th section of the general corporation 
law of 184& declared that in all corporations “‘ hereafter created,” 
the corporators should be subject to a double liability, (R. S. 1845, 
p. 233). In 1855 this law was revised, and the 13th section of the 
revised act, in precisely the same language, declared the same lia- 
bility in all corporations “ hereafter created.” (R. 8. 1555, p. 372.) 
The word “ hereafter’? when used in a statute, it was declared in 
the Revision of 1855, should be construed to mean “the time after 
the statute containing such term shall take effect.”” By another 
section of the same revision it was declared that all acts revised at 
that session of the general assembly should be taken and construed 
as repealing the acts previously in force, (R. S. 1855, p. 1026, ? 20). 
The Masonic Hall Association having been incorporated in 1853; 
Held, that the double liability imposed upon its stockholders by the 
law of 1845 was removed by the repeal of that law in 1855; that the 
law as then re-enacted did not apply to any corporation created be- 
fore its date, and therefore the stockholders of that corporation 
were not subject to a double liability. Norton, J., Dissenting. Ib. 


DOUBLE LIABILITY UNDER CONSTITUTION OF 1865. The double lia- 
bility imposed by the constitution of 1865 did not attach to stock 
issued prior to that date. Tb. 


CoRPORATION: CREDITOR’S REMEDY AGAINST STOCKHOLDER: GARNISH- 
MENT. A stockholder can only be made liable to an execution 


43-71 
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creditor of the corporation on garnishment when he is in default to 
the corporation for installments due on his stock, or for calls made 
by the directors. If his liability is not due according to the terms 

his subscription, and no call has been made by the directors, the 
creditor’s remedy is by special execution awarded under section 13, 
page 291, Wagner’s Statutes. Simpson v. Reynolds, 594. 


CO-TENANCY. 


JOINT PURCHASE: POSSESSION OF ONE PURCHASER INURES TO BENEFIT 
or BoTH. Two persons purchased jointly at a sale under a deed of 
trust and afterward one of the two, the other refusing to join, in 
order to induce the grantor in the deed of trust to vacate, paid her 
money and received exclusive possession. Held, that the possession 
so obtained inured to the benefit of both, and this re gardless of 
whether the trust sale conferred any title or right to the possession 
or not. Davis v. Givens, 94. 


Reptevin. To maintain replevin, the plaintiff must be entitled to 
the immediate and exclusive possession of the property. Hence 
the action will not lie where the plaintiff and defendant atthe time 
of the caption were joint owners. Lisenby v. Phelps, 522. 


COUNTY. 


CouNTY COURT’S CONTROL OVER COLLECTOR. EQUITY. The county court 


having accepted from the county collector a bond and mortgage to 
secure a delinquency in his accounts, afterward surrendered and 
canceled them without receiving payment of the debt. This action 
being brought by the county to set aside the order of surrender and 
cancellation as having been illegally and fraudulently made, and to 
reinstate the bond and mortgage; Held, that there was no ground 
for the interposition of a court of equity. Barton County vt. Harring- 
ton, 118. 


COUNTY COLLECTOR. 


Or st. Lovis ‘county. See The State ex rel. Attorney General v. Wat* 


son, 470. 


COURTS. 


ST. LOUIS COURT OF APPEALS: TIME FOR TAKING APPEAL AND 
GIVING APPEAL BOND. The St. Louis court of appeals has no power 
to allow an appeal to the Supreme Court after the lupse of fifteen 
days from the rendition of the judgment complained of; but may 
approve an appeal bond and order a supersedeas at any time Guring 
the term at which the judgment is rendered. R. 8. 1879, 723712, 
8713. The State ex. rel. Partridge v. Lewis, 170. 


: MANDAMUS. The fact that that term has expired 
before the Supreme Court can decide an application to compel the 
court of app peals to entertain a motion for such approval and super- 
sedeas, will not prevent the issuing of a writ of mandamus requir- 
ing the court of appeals to entertain the motion, when it appears 
that the motion was made in time and was refused. Tb. 
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JURISDICTION OF PROBATE AND CIRCUIT COURTS OF GREENE COUNTY, 
IN THE CONSTRUCTION of wiLLs. The probate and common pleas 
court of Greene county was by law, (Local Acts 1855, p. 58, 2 4,) 
invested with “ exclusive original jurisdiction ” ” to hear 
and determine all disputes and controversies whatsoever respect- 
ing wills, the right of executorship, administration or guardian- 
ship, or respecting the duties or accounts of executors,” &c. Held, 
that the jurisdiction so conferred did not embrace the powers of a 
court of chancery, and, therefore, a suit to construe a will and to as- 
certain the rights of the devisees and legatees and the duties of the 
executor thereunder, was not cognizable in the probate and common 
pleas court, but only in the circuit court, and this whether adminis- 
tration was still pending in the former court or not. Hoven and 
Henry, JJ., dissenting. J irst Baptist Church v. Robberson, 326. 
° 

JUDGE'S CONTROL OVER THE RECORDS OF THE courRT. If the record 
of a criminal case as made up by the clerk, erroneously fails to 
show that the defendant was present during the trial, the judge 
may, at any time during the term, cause a proper entry to be made 
showing his presence. The State v. Robertson, 446. 


CoNSTITUTIONAL LAW! MOBERLY COURT OF COMMON PLEAS. Section 
5 of the schedule to the constitution of 1875, provides that certain 
courts of common pleas “ shall continue to exist and exercise their 
present jurisdiction until otherwise provided by law.” Held, that 
this left to the legislature the power to enlarge or diminish the jur- 
isdiction of these courts, or to abolish them entirely. An act ex- 
tending the jurisdiction of the Moberly court of common pleas over 
an additional township, is a proper exercise of this power. Thi 
State v. Brown, 454. 


CONSTITUTIONAL LAW: POWERS OF ST. LOUIS CIRCUIT COURT IN RE- 
SPECT TO JUDICIAL ADVERTISEMENTS. Section 320, Revised Statutes 
1879, provides that in all cities having a population of more than 
one hundred thousand inhabitants, a board consisting of the judges 
of the circuit court of such cities shall receive bids and award the 
publication of all advertisements, judicial notices and orders of 
publication required by law to be made, to the newspaper making 
the lowest bid. Article 3 of the constitution prohibits the exercise 
by either department of the government of any power belonging to 
another, except in the instanc es expressly directed or permitted by 
the constitution. Section 27, article 6, declares that the circuit court 
of the city of St. Louis shall consist of five judges, each of whom 
‘shall sit separately for the trial of causes and the transaction of 
business in special term. The judges of said court may sit in gen- 
eral term for the purpose of making rules of court and for the trans- 
action of such other business as may be provided by law; 

- but shall have no power to review any order, decision or pro- 
ceeding of the court in special term.” The judges of the circuit 
court of the city of St. Louis, (a city of more than 100, 000 inhabit- 
ants,) having awarded a contract in pursuance of section 320, supra ; 
Held, that the contract was not void for want of power in them 
to make it. The power given to the judges of that court in section 
27 to transact “such other business as may be provided by law,’ 
includes the performance of such duties pertaining to judicial busi- 
ness as the legislature may deem it necessary for the judges to per- 
form, with a view to the efficient administration of justice or the 
protection of the rights of litigants and others who are to be affected 
by legal proceedings; and, therefore, the act, so far at least as it re- 
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lates to the city of St. Louis, is warranted by this section of the 
constitution, and confers the power to make the award. The State 
ex rel. Lionberger v. Tolle, 645. 


COVENANT. 


CovVENANT TO CONVEY BINDS COVENANTOR TO CONVEY GOOD TITLE. When 


a person on sufficient and valuable consideration agrees and binds 
himself ina written contract, which remains executory, to convey 
land, and nothing more appears, and there is nothing on the face of 
the contract indicating a different intention, the obligation thus as- 
sumed is, that he will make a conveyance effectual to pass the title 
to the purchaser. Carter v. Alexander, 585. 


CRIMINAL LAW. 


INDICTMENT PENDING FORMER INDICTMENT FOR SAME OFFENSE : 
practice. The finding of an indictment does not ipso facto quash a 
pending indictment against the same defendant for the same offense. 
The statute, (Wag. Stat., 2 4. p. 1087,) means that the indictment 
first found shall be quashed by the court, and until that is done, 
the defendant cannot be put upon his trial on the second. The 
State v. Smith, 45. 


EVIDENCE OF ANOTHER OFFENSE, WHEN ADMISSIBLE: MURDER. On the 
trial of an indictment for one offense, evidence of another offense 
committed by the prisoner may be given against him if it tends to 
establish the offense charged, or any fact which is one of its con- 
stituent elements. Hence, in support of a charge of murder, evi- 
dence may be introduced to show that on several occasions previous 
to the homicide, defendant threatened, assaulted and attempted to 
kill the deceased. The State v. Nugent, 136. 


Sucn evidence as the foregoing is adinissible, not simply for the 
purpose of proving intent, but generally, in support of the charge 
of deliberate murder. It equally proves delibefation and intent. 
Ib. 


Wirness. The State is not bound to furnish the defendant with a 
list of her witnesses before trial. Jb. 


REASONABLE DousT. If the trial court, after informing the jury 
what facts will constitute guilt on the part of the accused, further 
instructs them that before they can find him guilty those facts must 
be found beyond a reasonable doubt, that is sufficient. It is not 
necessary to go further and instruct as to the effect of a reasonable 
doubt of the presence of any one or more o/ the elements of the 
crime. Ib. 


DELAY IN BRINGING ACCUSED TO TRIAL. This court will not interfere 
with the action of the trial court in refusing a prisoner’s motion to 
be discharged from custody for delay in bringing him to trial, unless 
it is made to appear by the record that the delay was unreasonable. 


INSANITY AS A DEFENSE: BURDEN OF PROOF: QUANTUM OF PROOF. 
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The burden of proving insanity as a defense to a charge of crime, 
rests upon the defendant. To make out the defense it is neces- 
sary to produce evidence which will reasonably satisfy the jury of 
the fact. Henry, J., dissenting as to the quantum of evidence. 
The State v. Redemeier, 173. 


JUSTICE’S COURT: CRIMINAL PROCEDURE: PROSECUTING ATTORNEY. 
If a complaint filed with a justice of the peace, charging a felony, 
is, in the opinion of the prosecuting attorney, defective, that officer 
may dismiss the prosecution, and if he dues, and an information is 
filed by the coroner against the same person for the same offense 
before another justice, the latter officer will have jurisdiction to 
make the preliminary examination and commit to jail. Kx Parte 
Claunch, 233. 

BAIL IN CASE OF HomicIDE. It is safe to refuse bail in a case of ma- 
licious homicide, when the judge would sustain a capital conviction 
pronounced by a jury on evidence of guilt, such as that exhibited 
on the application to bail; and to allow bail when the prosecutor’s 
evidence is of less efficacy; and this rule is especially applicable 
when the application is made to a court of last resort. Ib. 


PUNISHMENT OF YOUTH UNDER SIXTEEN. Section 10, article 9 of the 
statute concerning crimes and punishments, provides: ‘ When- 
ever any person under the age of sixteen years shall be convicted of 
any felony, he shall be sentenced to imprisonment in a county jail, 
not exceeding one year, instead of imprisonment in the peniten- 
tiary,as prescribed by the preceding provisions of this law.”’ Held, 
that this section makes imprisonment in the county jail a substitute 
for imprisonment in the penitentiary only, not for the death pen- 
alty. The State v. Barton, 288. 


RULE OF THIS COURT AS TO SETTING ASIDE VERDICT AS AGAINST EVI- 
pence. The Supreme Court will not reverse a judgment in a crim- 
inal case on the ground that the verdict is against the evidence, 
unless there is a total absence of evidence, or it fails so completely 
to support the verdict that the necessary inference is that the jury 
must have acted from prejudice or partiality. The State v. Musick, 
401; The State v. Zorn, 415. 


THE ACCUSED AS A WITNESS. While the defendant in a criminal 
ase isa competent witness, the fact that heis the defendant may 
be shown for the purpose of affecting his credibility, and it is proper 
for the court so to instruct the jury. The State v. Zorn, 415. 


EVIDENCE OF OTHER OFFENSES. Upon the trial of an indictment for 
larceny, evidence of other larcenies committed by the defendant 
is inadmissible. The State v. Reavis, 419. 


TESTIMONY OF ACCOMPLICE. The rule announced by this court in 
the case of The Stale v. Jones, 64 Mo. 391, as to the weight to be 
attached to the testimony of an accomplice is adhered to. Ib. 


THE ACCUSED AS A WITNESS. Ina criminal proceeding the defend- 
ant’s status as a witness is the same as that of a party toa civil suit 
who becomes a witness for himself, but it cannot be declared, as a 
matter of law, that his testimony in his own behalf is entitled to 
the same credit as if he were testifying in a civil suit in his own 
behalf. (Criticising State v. Swain, 68 Mo. 608.) The State v. Coop- 
er, 436. 
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CoNSTRUCTION OF CRIMINAL sTATUTES. Where a criminal statute 
forbids several things in the alternative, it is to be construed as 
creating but one offense; and an indictment may charge the de- 
fendant with the commission of all the acts, using the conjunction 
and where the statute uses the disjunctive or. 

This rule applied to an indictment under the statute against ob- 
taining money under false pretenses. (R. 8S. 1879, 2 1561.) The State 
v. Fancher, 460. 


PLEA OF GUILTY UPON AN UNDERSTANDING AS TO SENTENCE. If the 
defendant enters a plea of guilty under the belief induced by some- 
thing said or done by the judge, that by so doing he will receive a 
punishment less severe than the maximum allowed by law, he 
should not afterward be sentenced to the maximum, but should 
rather be permitted to withdraw his plea and file a plea of not guilty, 
if he so desires. The State v. Stephens, 535. 


TESTIMONY OF DEFENDANT AS EVIDENCE AGAINST HIMSELF. If the 
defendant in a criminal case voluntarily offers himself as a wit- 
ness in his own behalf, his answers to questions propounded to 
him upon cross-examination may be used against him upon a sec- 
ond trial of the same case. Such answers cannot be treated as in- 
voluntary admissions. The State v. Eddings, 545. 


PLEA OF GUILTY UNDER AGREEMENT AS TO SENTENCE. If a defendant 
in a criminal case enters a plea of guilty in consequence of an 
agreement with the prosecuting officer, apparently sanctioned by 
the judge, as to the sentence, a more severe sentence should not be 
awarded. He should rather be allowed to withdraw his plea of 
guilty and file a plea of not guilty, if he desires. The State v. Kring, 
551. 


CoMMON LAW, CONVERTED INTO STATUTORY OFFENSE: REPEAL OF 
coMMON LAW. When an act which previously was an offense at 
common law only, is declared by statute to be an offense, and a pun- 
ishment is prescribed for it, the common law on the subject is re- 
pealed. The State v. Boogher, 631. 


REPEAL OF LAW AFTER COMMISSION OF OFFENSE. Sections 1675 
and 3151 of the Revised Statutes, continue the liability to prosecu- 
tion and punishment, of one who has been guilty of an offense 
against the law, notwithstanding a repeal of the law after the com- 
mission of the offense, only when the offense is one defined by 
statute, and the statute is repealed, not where it is one existing at 
common law only, and the common law is repealed by the enact- 
ment of a statute. Ib. 


CRIMINAL PROCEDURE IN MUNICIPAL CouRT. See Missouri City v. Hutch- 


inson, 46. 


CoMPETENCY OF JUROR WHO HAS FORMED AN OPINION. See The State v. 


Barton, 288. 


DRUNKENNESS AS BEARING ON THE QUESTION OF CRIMINAL INTENT. See 


The State v. Edwards, 312. 


REMEDY BY INDICTMENT FOR OBSTRUCTION OF A HIGHWAY. See Beaudean 


v. The City of Cape Girardeau, 392. 
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WturvL HomicipE. See The State v. Cooper, 436. 


CRIMINAL LIABILITY OF HUSBAND FOR ACT OF WIFE. See The State v. 
Baker, 475. 


SEE ALSO ASSAULT. 
FORGERY. 
LARCENY. 
MURDER. 
PLEADING, CRIMINAL. 
Practicr, CRIMINAL. 
PROSECUTING ATTORNEY. 
RoBBERY. 
SuUBP@NA. 
VENUE. 


WITNEss. 


CROPS. 


1. DAMAGE TO: REPEATED INJURIES. Where the injuries sustained by 
reason of a nuisance consist in the destruction of crops from year 
to year, the plaintiff will not be limited to a single action, but may 
sue from time to time as often as the damage occurs. Dickson v. 
The Chicago, Rock Island & Pacific Railroad Company, 575. 


1. TirLeE TO CROP, AS BETWEEN OWNER AND OCCUPANT OF THE LAND. One 
who sows, cultivates and harvests a crop upon land of another, 
is entitled to the crop as against the owner of the land, whether he 
came to the possession of the land lawfully or not, provided he re- 
mains in possession till the crop is harvested. Adams v. Leip, 597. 


DAMAGES. 


1. MENTAL PAIN AND ANGUISH AS ELEMENTS OF DAMAGES. In actions 
under statutes giving a right of action to the relatives of a de- 
ceased person for his death, the damages recoverable are only 
such as are pecuniary and actual, or fixed in amount by the statute; 
but in actions brought by the parties injured themselves, mental 
pain and anguish are also proper elements of the damages, although 
no malice or wantonness be charged. Porter v. The Hannibal & St. 
Joseph Railroud Company, 66. 


2. DAMAGES NoT ExcEssive. There were three verdicts in this cause 
—the first for $10,000, the second for $12,000, and the third for 
$10,000; Held, that this court could, with no propriety, say that 
the latter verdict was excessive. Tb. 
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LIABILITY OF A CITY FOR FLOODING PROPERTY BY CONSTRUCTION OF A 
STREET. A city is liable in damages for the flooding of private prop- 
erty caused by the construction of a street in pursuance of a plan 
—— by ordinance, only when the injury is the result of neg- 
igent execution of the plan, not when it is the result of a defect 
in the plan itself. Foster v. The City of St. Louis, 157. 


“CIRCUMSTANCES OF MITIGATION OR AGGRAVATION.” What cir- 
cumstances will mitigate or aggravate a wrong done, is a question 
of law. Hence, in cases arising under the 3rd section of the dam- 
age act, (R. S. 1879, 2? 2123,) if any “such circumstances exist, they 
should be pointed out by proper instructions, and the jury should 
be restricted to a consideration of those so designated. Rains v. 
The St. Louis, Iron Mountain & Southern Railway Company, 164. 


MEASURE OF DAMAGES: ‘“‘ NECESSARY INJURY.” The ‘‘ necessary 
injury’ resulting to a parent from the negligent killing of his minor 
child within the meaning of the 3rd section of the damage act, (R. 
8. 1879, 2 2123,) consists in the loss of services of the deceased dur- 
ing minority, the cost of nursing, surgical and medicai attendance 
and appropriate funeral expenses. 


IRREPARABLE DAMAGES: INJUNCTION. A petition which shows that 
defendants are about to open a road through plaintiff’s premises, 
and for that purpose are about to cut plaintiff’s timber and hedges 
and remove his fences, thereby exposing his crops and fruit trees, 
and his meadow and pasture lands to the depredations of stock, 
states a good cause for injunction. It is not necessary to aver and 
prove in addition that the defendants are insolvent. Such injuries 
would be irreparable in a legal sense. McPike v. West, 199. 


Tue record in this case shows with sufficient certainty that the court 
did not fail to make an assessment of damages before entering judg- 
ment. Johnson v. Godlore, 400. 


UNLAWFUL ATTACHMENT; ACTION AGAINST OFFICER. The recovery 
of judgment by an interpleader in attachment proceedings, will be 
no bar to an action by the interpleader against the attaching officer 
for the wrongful seizure. Clark v. Brott, 473. 


UNINCLOSED LAND: DAMAGE TO TRESPASSING sTocK. The owner of a 
horse which strays upon an uninclosed lot and there falls into a 
hole and is killed, cannot recover the loss of the owner of the lot. 
Turner v. Thomas, 596. 


LIABILITY OF MUNICIPAL CORPORATION FOR DAMAGE TO PRIVATE PROPERTY 


IN CONSTRUCTION OF PUBLIC worKs. See Fink v. The City of St. 
Louis, 52; Barns v. The City of Hannibal, 449. 


LIABILITY OF RAILROAD FOR KILLING stock. See Harrington v. The Chi- 


cago, Rock Island & Pacific Railroad Company, 384; Spealman v. 
The Missouri Pacific Railway Company, 4384. 


DEBTOR AND CREDITOR. 


PRINCIPAL AND AGENT: PAYMENT UNDER PROTEST. If a debtor pays 


money to a third party as the agent of his creditor, and afterward, 
under protest, pays again tothe creditor, he cannot recover of the 





























INDEX. 681 


creditor that which he paid the supposed agent ; for if he was really 
the agent, it was but a payment of his debt; if he was not the 
agent, the creditor is of course not liable. The debtor’s cause of 
action, if he hasany, is for the money paid under protest. Clowdis 
v. The Hannibal & St. Joseph Railroad Company, 510. 


DEED. 


I. Or HUSBAND AND wirk. Where husband and wife are named at 
the commencement of a deed as parties of the first part, and af- 
terward the parties of the first part are named as grantors, the in- 
strument is the deed of both husband and wife. Thornton v. The 
National Exchange Bank, 221. 


2. ———: CERTIFICATE OF ACKNOWLEDGMENT. Where a certificate of 
acknowledgment of a deed executed by husband and wife to convey 
lands of the wife, states that the wife, upon separate examination, 
acknowledged that she executed the deed and relinquished her 
dower in the lands, the deed will pass her fee simple interest. Jb. 


CORRECTION OF DEED. See Gamble v. Daugherty, 599. 


DEED OF TRUST. 


TENDER OF DEBT DISCHARGES LIEN. Where two deeds of trust were 
given to secure several notes, all of which were held by different 
persons, and it was provided in each deed that if the grantor should 
pay one-half of the debt and intérest expressed in the notes, the 
deed should become void, and the grantor in one of the deeds ten- 
dered to the holder one-half of his note and interest, and the holder 
refused the tender; Held, that as to that note the lien of the deed 
of trust was discharged. Thornton v. The National Exchange Bank, 221. 


7) 


EE ADMINISTRATION, 9. 


DEPOSITIONS. 


DePosiITIONS are not properly certified, unless the names of the wit- 
nesses examined either appear in the certificate, or appear in the 
caption, and are referred to in the certificate. Amick v. Holman, 445. 


DESCENT. 


A contingent remainder is not a descendible interest. DeLassus v. Gate- 
wood, 371. 


DESCRIPTION. 


V AGUENESS OF DESCRIPTION IN TAX BILL. Vagueness in the description 
of the property intended to be taxed is fatal to the validity of a 
tax bill. This description: “ Part of inlot numbered 331 on the 
= of the city,” is void for vagueness. The City of Jefferson v. Whip- 
ple, 519. 
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OF LAND, IN INDICTMENT, CERTAINTY REQUIRED. See The State v. Schatz, 
a 


———, IN PETITION IN EJECTMENT. See Livingston County v. Morris, 603. 


DRAMSHOP. 


REMEDY BY MANDAMUS FOR WRONGFUL REFUSAL TO ISSUE LICENSE. See 
The City of Kansas v. Flanders, 281. 


INDICTMENT FOR SELLING LIQUOR WITHOUT A LICENSE. See The State v. 
Baker, 475. 


DRUNKENNESS. 


AS BEARING ON THE QUESTION OF CRIMINAL INTENT. The fact that the de- 
fendant in a murder case was drunk when he committed the hom- 
icide, is not to be considered by the jury in determining the question 
of intent. Henry, J., dissenting. The State v. Edwards, 312. 


ECCLESIASTICAL LAW. 


VALIDITY OF DEVISES AND BEQUESTS FOR RELIGIOUS PURPOSES UNDER THE 
CONSTITUTION OF 1865. See First Baptist Church v. Robberson, 326. 


EJECTMENT. 


1, PLAINTIFF IN EJECTMENT, NOT REQUIRED TO REFUND TAXES. The 
plaintiff in ejectment cannot be compelled, before recovering, to 
refund to the defendant taxes paid by him under a claim of owner- 
ship but without title orcolor of title. Napton v. Leaton, 358. 


2. A judgment in ejectment for the entire property is erroneous, when 
the plaintiff in his petition claims only an undivided interest. 
Gamble v. Daugherty, 599. 


3. CERTAINTY IN DESCRIPTION OF LAND. A petition in ejectment 
should describe the land sued for in such terms that, in the event 
of plaintiff’s recovery, an officer, charged with the execution of a 
writ of possession describing it in the same terms, will know from 
the writ what land it is his duty to put the plaintiff in possession 
of. Livingston County v. Morris, 603. 


4, ——: PRACTICE: EvIpDENCE. If the deed under which plaintiff 
in ejectment claims title is defective in description, his petition 
should give an adequate description, and then upon the trial it may 
be competent for him to supply the defect by parol evidence. Ib. 


5. EVIDENCE IN RJECTMENT: PLEADING. A defendant in ejectment will 
not be precluded from availing himself of evidence offered by the 
plaintiff tending to show title in the defendant, by reason of the 
fact that his answer sets up another and different title. Much more, 
if the answer is a general denial, may he avail himself of such evi- 
dence. Estes v. Long, 605. 
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ELECTION. 


FRAUDULENT BALLOTS, STATUTE AGAINST: CHARACTER OF BALLOTS, A 


QUESTION OF FACT, NOTOF LAW. The design of the act of 1875 prescrib- 
ing the form of ballots, (Sess. Acts, p. 51, 21,) is to prohibit the use 
of any words in the caption to a ballot which do not truly indicate 
the political character or party affiliation of the persons to be voted 
for, and any ballot which represents, by the words used in the cap- 
tion, that it is the ticket of one party, when, in truth and fact, the 
persons whose names are contained in the body of the ballot rep- 
resent another and different party, is, under the statute, fraudulent 
and void. Whether the caption truly indicates the political char- 
acter of the ballot isa question of fact, upon which the finding of 
the lower court will not be reviewed by this court. Turner »v. 
Drake, 285. 


Section 5527 OF THE ELECTION LAW IS VALID. See the State ex rel. The 











Attorney General v. Mead, 266. 


EMBLEMENTS. 


SEE Crops. 


EQUITY. 


ACTION TO COMPEL REDEMPTION: LACHES. The petition in this case 
alleged in substance that at a sale under a deed of trust given by 
defendants to secure the payment of a debt to plaintiff, the plaintiff, 
at the instance of defendants, purchased the property at the full 
amount of the debt, that plaintiff was induced to do this by repre- 
sentations made to him by defendants that the property was worth 
largely more than the debt, and a promise by them to redeem within 
thirty days, that the representations were false and fraudulent, that 
the property was worth much less than the debt, and that the 
promise had not been fulfilled. There wasa prayer that defend- 
ants be compelled to redeem by paying the full amount of the debt. 
The evidence failed to show any promise to redeem, but sh owed at 
most that defendants had said they would endeavor to raise the 
money and take the property back within thirty days. \t also 
showed that plaintiff had known the property long before the sale, 
that at the time of the sale it was worth more than the debt, that 
plaintiff took possession immediately after the expiration of the 
thirty days, and continued to treat the property as his own for two 
years before bringing this suit, that in the meantime the com mer- 
cial panic of 1873 had occurred, in consequence of which this, like 
all other property, had greatly depreciated in value. Held, 1st, that 
plaintiff had never had a cause of action ; 2nd, that if he had ever 
had one, he had delayed too long the enforcement of his rights. 
Reel v. Ewing, 17. 


EQUITABLE JURISDICTION IN CASE OF ASSIGNMENT FOR THE BENEFIT OF 
CREDITORS: MISJOINDER OF ACTIONS. The petition stated that one of 
the defendants executed a deed of assignment to the other defend- 
ants for the benefit of all his creditors, including the plaintiffs; that 
the trustees entered upon the discharge of their trust, but gave no 
bond, appointed no day nor gave notice thereof, as required by stat- 
ute; that plaintiffs had, therefore, never presented their demands ; 
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that the debtor and one of the trustees afterward entered into an 
agreement in writing with plaintiffs, who were induced to enter into 
the same by fraudulent representations on the part of defendants, 
whereby plaintiffs stipulated for the retention and exclusive control 
by the debtor of the assets formerly assigned and for other engage- 
ments on the part of the defendants, and they, in consideration 
thereof, agreed to forego their rights under the assignment, and that 
in case of any violation by the debtor of the terms of the agreement, 
it should become void. The petition then alleged breaches of this 
agreement and non-compliance with the representations inducing 
the same; that the debtor had conveyed to one of the trustees sev- 
eral tracts of land, and that the defendants had failed and refused 
to exhibit, on oath, a statement of the accounts of their trust to the 
circuit court. It praved a rescission of the agreement on account 
of the fraud alleged, that the deed of conveyance should be set 
aside as fraudulent, and that the trustees might be required to make 
to the court a full and detailed statement of their trust. Held, that 
the trial court properly refused to permit plaintiffs to introduce any 
evidence under their petition ; because, 

Ist, The observance of a stipulation in an agreement between a 
debtor and part of his creditors, that he should have the exclusive 
possession and control of goods formerly assigned by him for the 
benefit of all his creditors, would be fraudulent and avoid the as- 
signment. 

2nd. If a debtor who has previously conveyed to trustees for the 
benefit of his creditors, afterward conveys to one of the trustees 
the same land, such trustee would take subject to the assignment, 
and the creditors would not be prejudiced thereby. 

3rd, A suit to set aside, on the ground of fraud, a conveyance by 
a debtor of land not included in his assignment for the benefit of 
creditors, should not be joined with a suit for an accounting under 
the assignment. 

4th, lf trustees in a deed of assignment for the benefit of credit- 
ors fail to discharge their duties, they may be removed by a pro- 
ceeding at law and others placed in their stead. 

5th, Where there was an agreement between a debtor and some of 
his creditors whereby they were to forego the benefits of an assign- 
ment by him for the benefit of all his creditors, Held, that if such 
agreement was valid and he had so violated itas to absolve the 
other parties from their obligation, they could claim under the as- 
signment with the other creditors, and there would be no occasion 
for an equitable proceeding to vacate the agreement. Hatcher v. 
Winters, 30. 


PARTITION, WHEN DEFENDANT IS IN ADVERSE POSSESSION. The doc- 
trine that partition will not lie when the defendant is in adverse 

ossession of the premises, does not apply when the plaintiff’s title 
is an equitable one only. Dameron v. Jameson, 97. 


PARTIES TO SUIT IN EQUITY. One who has executed two deeds 
to different persons, both purporting to convey the whole title to 
the same land, is not a necessary party defendant to an equitable 
proceeding brought by one of his grantees against the other to ad- 
just their conflicting claims. Jb. 


A CASE AFFORDING NO GROUND FOR EQUITABLE INTERFERENCE. The 
county court having accepted from the county collector a bond and 
mortgage to secure a delinquency in his accounts, afterward sur- 
rendered and canceled them without receiving payment of the debt. 
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This action being brought by the county to set aside the order of 
surrender and cancellation as having been illegally and fraudulently 
made, and to reinstate the bond and mortgage; Held, that there 
was no ground for the interposition of a court of equity. Barton 
County v. Harrington, 118. 


6. CONSTRUCTION OF WILLS. A petition in asuit to obtain a construction 
= a will alleged, that a controversy had arisen between the plaintiff 
(a legatee) ) and the executor respecting his duties and plaintiff’s 
rights under the will, that doubts had arisen as to its proper con- 
struction, and that danger to plaintiff’s rights was apprehended 
unless equity interfered and gave proper directions to the executor ; 
Held, that the petition was good on demurrer. First Baptist Church 
. Robberson, 326. 


~I 


CHARITABLE BEQUESTS: AMBIGUITY OF WILL: PLEADING. Obscu- 
rity in the language used by a testator in designating the beneficiary 
of a charitable bequest will not defeat the bequest; and if the peti- 
tion in a suit brought to establish the bequest identifies the plaintiff 
as the intended beneficiary, it will not, on demurrer, be held bad 
because of the uncertainty of the will in this particular. Jb. 


8. FRAUD: EVIDENCE OF, BETWEEN INTIMATES. Transactions between 
persons occupying intimate and confidential relations are subject to 
a more jealous scrutiny than those occurring between mere strangers, 
and the parties are held to fuller and stricter proof of the considera- 
tion and fairness of such transactions, when they conflict with the 
rights of others. Leavitt v. LaForce, 353. 


9. ADMINISTRATION: MORTGAGE: EQUITY. If an administrator sells 
land subject to a mortgage, and afterward pays off the mortgage out 
of the general assets of the estate, he will have a clear equity 
against the purchaser for reimbursement out of the land. Green- 
well v. Heritage, 459° 


10.*MIsTAKE: EQUITY WJLL NOT RELIEVE AGAINST NELIGENT MISTAKE. 
Equity will not relieve against mistake when the party complain- 
ing had within his reach the means of ascertaining the true state 
of facts and, without being induced thereto by the other party, neg- 
lected to avail himself of his opportunities of information. Brown 
v. Fagan, 563. 


ESTATE. 


CONTINGENT REMAINDER. See DeLassus v. Gatewood, 371. 


ESTOPPEL. 


1. By aGent’s conpuct. No actor failure to act on the part of an agent 
will estop his principal, unless the matter comes within the scope 
of the agency. Fougue v. Burgess, 389. 


2. By purcaase. If one who has bought land at execution sale 
afterward causes the same land to be sold under another execu. 
tion as the property of the defendant in the first, and himself be- 
comes the purchaser at the sale, he is not thereby estopped from 
asserting title under the first sale. Gilkeson v. Knight, 408. 
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A legatee is not estopped from claiming under a will by reason of 
having contested the will. The State ex rel. Nichols v. Adams, 620. 


DETERMINING THE NATURE OF A TENANCY. See The Insurance & Law 


Building Company y. The National Bank of Missouri, 48. 


CREATING TENANCY BY IMPLICATION. See Hulett v. Nugent, 131. 


By FORMER JUDGMENT. See Burnes v. The St. Louis, Kansas City & 


Northern Railway Company, 163; Napton v. Leaton, 358. 


By rLeapinG. See Estes v. Long, 605, 


ESTRAYS 


ACCIDENTAL KILLING OF. See Turner v. Thomas, 596. 


* 


ou 





EVIDENCE. 


IMPEACHMENT OF WITNESS: PRACTICE. When a witness is called to im- 
peach another by proof of general character, a liberal cross-exami- 
nation touching his means of knowledge should be allowed. The 
State v. Miller, 89. 


CERTIFICATE OF REGISTER OF LANDS AS EVIDENCE. A certificate 
from the Register of Lands showing that a particular tract is on the 
list of swamp lands in his office, is no evidence of title in the county 
(as provided by section 9, page 868, Wagner’s Statutes), unless it 
further shows that the tract has been approved as swamp land by 
the proper authorities of the United States. Stephenson v. Stephen- 
son, 127. 


CRIMINAL LAW: EVIDENCE OF ANOTHER OFFENSE, WHEN ADMISSIBLE: 
MURDER. On the trial on an indictment for one offense, evidence of 
another offense committed by the prisoner may be given against 
him if it tends to establish the offense charged, or any fact which 
is one of its constituent elements. Hence, in support of a charge 
of murder, evidence may be introduced to show that on several oc- 
casions previous to the homicide, defendant threatened, assaulted 
and attempted to kill the deceased. The State v. Nugent, 136. 





Such evidence as the foregoing is admissible, not 
cheney for the purpose of proving intent, but generally, in support 
of the charge of deliberate murder. It equally proves deliberation 
and intent. 6, 


CRIMINAL LAW: INSANITY AS A DEFENSE: BURDEN OF PROCF: QUAN- 
TUM or PRoor. The burden of proving insanity as a defense to a 
charge of crime, rests upon the defendant. To make out the de- 
fense it is necessary to produce evidence which will reasonably 
satisfy the jury of the fact. Henry, J., dissenting as to the quan- 
tum of evidence. The Slate v. Redemeier, 173. 


A new trial will not be granted on account of newly discovered evi- 
dence which is merely cumulative. Jb. 
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MASTER AND SERVANT: PERSONAL INJURY THROUGH INCOMPETENCY OF 
FELLOW SERVANT: BURDEN OF PRUOF. Proof that a servant was in- 
competent does not devolve upon his master when sued for injuries 
occurring to a fellow servant through such incompetency, the bur- 
den of proving that the master used ordinary care and prudence in 
the selection of the servant. Murphy v. The St. Louis & Iron Moun- 
tain Railroad Company, 202. 


WILL: EvipEeNce. To deprive one of land devised to him, on the 
ground that the testator, after making the will, conveyed the land 
to another person by a deed which was lost without ever being re- 
corded, the evidence in support of the deed ought to be clear. The 
sworn statement of the person claiming as grantee, unsupported by 
other evidence, is not sufficient. Napton v. Leaton, 358. 


Hearsay. Statements of a third person not made in the presence 
of a party to the suit, are not admissible in evidence against him. 
Fougue v. Burgess, 389. 


EVIDENCE O¥ ESTABLISHMENT OF STREETS. Parol evidence is not ad- 
missible to prove the establishment of a public street; the record 
should be produced. Beaudean v. The City of Cape Girardeau, 32. 


PREPONDERANCE. That a number of witnesses testify to a given 
state of facts exceeding the number who testify to the contrary, 
does not necessarily constitute a preponderance of evidence. The 
State v. Musick, 401. 


RULE OF THIS COURT AS TO SETTING ASIDE VERDICT AS AGAINST EVI- 
pENCE. The supreme court will not reverse a judgment on the 
ground that the verdict is not warranted by the evidence, unless 
either there is a total absence of evidence, or it so completely fails 
to support the verdict that the necessary inference is that the jury 
acted from prejudice or partiality. The State v. Musick, 401; The 
State v. Zorn, 415. 


EVIDENCE OF PARTNERSHIP. Statements made by one of the mem- 
bers of an alleged partnership, in the absence of the other, cannot 
be used against the latter to prove the existence of the partner- 
ship. Filley v. McHenry, 417. 


EVIDENCE AFFECTING CREDIBILITY OF WITNESS. Upon the trial of an 
indictment for larceny, one who had been joined with the defend- 
ant in the indictment, but had been released by a nol. pros., was 
called as a witness. For the sole purpose of meeting insinuations 
of defendant’s counsel that the witness was fully released from pun- 
ishment in consideration that he would testify against defendant, 
the prosecuting attorney offered in evidence two indictments which 
were still pending against the witness and the defendant jointly, 
charging them with other acts of larceny. Held, that they should 
have been excluded. The State v. Reavis, 419. 


CRIMINAL LAW: EVIDENCE OF OTHER OFFENSES. Upon the trial of an 
indictment for larceny, evidence of other larcenies committed by 
the defendant is inadmissible. Jb. 


TESTIMONY OF accoMPLICE. The rule announced by this court in 
the case of The State v. Jones, 64 Mo. 391, as to the weight to be at- 
tached to the testimony of an accomplice is adhered to. 6. 
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HARMLESS ERROR IN ADMITTING EVIDENCE. Where evidence preju- 
dicial to one of the defendants in a criminal cause is erroneously 
admitted, but that one is acquitted, the other cannot make that 
error ground for reversal of a judgment against him. The State v. 
Hopper, 425. 


WITHDKAWING EVIDENCE BY INSTRUCTION. When evidence has been 
erroneously admitted in a criminal case, an instruction to the jury 
to disregard it, will not cure the error if the evidence is of a char- 
acter to prejudice the defendant’s case; but it will suffice where 
it is apparent that it did not or was not calculated to have that 
effect. Ib. 


EVIDENCE OF CHARACTER: PRACTICE. Evidence in support of a wit- 
ness’ character for truth and veracity offered before any impeach- 
ing testimony is introduced, is premature and should be excluded. 
The State v. Cooper, 436. 


Evipence that defendant is afflicted with erotomania is not perti- 
nent upon a trial for homicide. The State v. Simms, 538. 


ONE’S OWN STATEMENTS NOT EVIDENCE, WHEN. Statements made 
by a party previous to and at the time of a personal encounter, a: 
to his physical condition, are not admissible in evidence in his be - 
half for the purpose of showing that he did not bring on the diff - 
culty. The State v. Van Zant, 541. 


TESTIMONY OF THE ACCUSED AS EVIDENCE AGAINST HIMSELF. If the 
defendant in a criminal case voluntarily offers himself as a witnes: 
in his own behalf, his answers to questions propounded to him upor 
cross-examination may be used against him upon a second trial ot 
the same case. Such answers cannot be treated as involuntary ad- 
missions. The State v. Eddings, 545. 


RuMorRs AS TO TESTAMENTARY CAPACITY. A testator’s incapacity 
cannot be shown by proof that there were rumors in the neigh- 
borhood that he was unsound of mind. Brinkman v. Rueggesick, 553. 


IMPEACHMENT OF WITNEss. For the purpose of impeaching the tes- 
timony of a witness, it is competent to inquire concerning her gen- 
eral moral character and the state of her feelings toward the par- 
ties. The State v. Miller, 590. 


CONTRACT, WRITTEN, VERBAL. In the absence of fraud a written 
contract supersedes a prior verbal agreement concerning the same 
matter. Hagar v. Hagar, 610. 


FORGERY: PROOF OF HANDWRITING BY COMPARISON. Upon a triai 
for forgery an indorsement shown to be in the hand-writing of the 
defendant, and otherwise competent as evidence in the case, may be 
used by the State’s witness as a standard of comparison by which 
to determine the authorship of the alleged forged instrument. The 
State v. Tompkins, 613. 


——+-: EvipENcr. To sustain an indictment under section 1379 of 
the Revised Statutes for forging a recorder’s certificate of record 
upon a deed of trust, the deed must be produced in evidence in 
order to show that it is such an instrument as by law may be re- 
corded. So, the notes secured by the deed and negotiated on the 
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faith of the deed and the alleged forged certificate are properly in- 
troduced for the purpose of showing that the forgery was committed 
with intent to defraud. Jb. 


28, ———, OF RECORDER’S CERTIFICATE. A certificate of record falsely 
purporting to be made by the recorder, is none the less a forgery 
within the meaning of section 1379, Revised Statutes, because it 
fails to name the year in which the deed was deposited for record. 


Ib. 


29. ExpEerRT witNesses. One who does not profess to be an expert in 
hand-writing, and whose avocation in life has not been such as to 
qualify him to judge of hand-writings, should not be permitted to 
testify as an expert. Jb. 


30. PRESUMPTION OF FRAUD, HOW RAISED. Failure of a party against 
whom fraud is charged to produce as witnesses persons who are 
alleged to have participated in the fraud,and who are within reach, 
will raise a presumption in favor of the charge. Baldwin v. Whit- 
comb, 641. 

31. FRAUD: UNUSUAL MODE OF TRANSACTING BUSINESS, A BADGE OF, WHEN. 
Whenever fraud is the matter in issue, any unusual clause in an in- 
strument, or any unusual method of transacting the business, ap- 


parently done for effect and to give to the transaction an air of 
honesty, is of itself a badge of frand. Jb. 


DRUNKENNESS, AS BEARING ON THE QUESTION OF CRIMINAL INTENT. See 
The State v. Edwards, 312. 


QUANTUM OF EVIDENCE TO PROVE BONA FIDES AMONG INTIMATES AS AGAINST 
STRANGERS. See Leavitt v. LaForce, 353. 


Apmissions. See The State v. Hopper, 425. 
Depositions. See Amick v. Holman, 445. 
As TO ENTRIES NUNC PRO TUNC. See Gamble v. Daugherty, 599. 


DocUMENTARY EVIDENCE MAY GO TO THE JURY ROOM. See The State v. 
Tompkins, 613. 


IMPEACHMENT OF A WITNESS. See The State v. Hughes, 633. 


EXECUTION. 


1. A sale under an execution which was not levied until after the re- 
turn day is void. The City of Jefferson v. Curry, 85. 


2. The City of Jefferson has power under her charter, (Acts 1872, p. 
390, 2 1,) to buy in land sold at execution sale for taxes due the city. 
Ib. 


3. VALUE OF BOOKS A LAWYER MAY HOLD EXEMPT FROM EXECUTION. 
The privilege extended by the I1lth subdivision of section 9, of 
the execution law to every lawyer who is the head of a family, of 
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holding exempt from execution such books as may be necessary to 
his profession, in the place of other property, does not exempt his 
entire library, regardless of value, but only so much of it as he may 
select within the limit of value fixed by the other subdivisions of 
the same section. (Wag. Stat., p. 603; R. S. 1879, 2 2343.) Brown 
v. Hoffmeister, 411. 


: SELECTION. A claim of exemption made by a lawyer for all 
of his professional books, to an amount much greater than the law 
allows, as well as all of his other personal property, is not such a 
selection asthe law intends. The oflicer may, therefore, disregard it. 





- 


DuTyY OF OFFICER AS TO NOTIFYING DEBTOR OF EXEMPTION. Whe 
an execution debtor, in advance of a levy, notifies the ofticer holding 
the writ that he claims exemption for all his property, the latter 
will not be liable in damages if he makes the levy without formally 
apprising him of his rights under the exemption law. Jb. 


RETURNABLE AT WRONG DAY, NoT voip. An execution issued out 
of a court of record and by mistke of the clerk made returnable 
before the time fixed by law, is not for that reason void, but con- 
tinues in force until the time when by law it is returnable, and a 
levy may be made at any day before that time. Estes v. Long, 605. 


EXEMPTION. 


See Execution; HomesreapD. 


FALSE PRETENSES. 


PLEADING, CRIMINAL: INDICTMENT FOR FALSE PRETENSES. An in- 
dictment under the statute against obtaining money under false 
retenses, (R. S., 2 1561,) charged that the money was obtained 
‘by means and by use of a cheat and a fraud, and a false and 
fraudulent representation and false pretense, and a false and bogus 
check and instrument, with intent,” &c.; Held, that it was not ob- 
jectionable on the score of duplicity or multifariousness, or of the 
generality of the terms used. The State v. Fancher, 460. 


CONSTITUTIONAL LAW: PRISONER'S RIGHT TO KNOW NATURE AND 
CAUSE OF ACCUSATION: FALSE PRETENSES. The prisoner’s constitu- 
tional right to be informed of the nature and cause of the accusa- 
tion is sufficiently assured to him if the indictment preserves the 
substance of the offense. It is not necessary that it should descend 
toa minute detail of the facts and circumstances constituting the 
offense. On this principle the form of indictment for obtaining 
money by bogus checks, or other fulse pretenses, prescribed by sec- 
tion 1561, Revised Statutes 187y, is sufficient, and the section is con- 
stitutional. Jb. 


FEES. 


UnpeERr an ordinance providing compensation only for making arrests, 


serving subpcenas, summoning jurors, and serving attachments and 
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notices in condemnation cases, the city marshal was not entitled to 
compensation for serving notices to appear before the board of 
equalization. Neiswanger v. The City of Kansas, 36. 


Or city MARSHAL. See Neiswanger v. the City of Kansas, 36. 


FENCES. 


RAILROAD FENCES. See Harrington v. The Chicago, Rock Island & Pa- 


cific Railroad Company, 384. 


DAMAGE TO STOCK STRAYING ON UNINCLOSED LAND. See Turner v. 








bo 


Thomas, 596. 


FORCIBLE ENTRY AND DETAINER. 


JUDGMENT IN APPELLATE COURT MUST NOT RUN AGAINST SURETIES 
IN APPEAL BOND: prRactics. A judgment in the circuit court in an 
action of unlawful detainer in favor of the plaintiff, should run 
against the defendant alone, and not against the sureties in his ap- 
peal bond given in the justice’s court. If it includes the latter, 
since a judgment is an entirety, it will be reversed in toto by the 
Supreme Court. Hulett v. Nugent, 151. 


AS AFFECTING ADVERSE Possession, A forcible entry upon the ac- 
tual adverse possession of another, followed by an unlawful de- 
tainer, does not interrupt the adverse possession, if an action for 
the forcible entry and detainer is commenced within a reasonable 
— and prosecuted to a successful termination. Cary v. Edmonds, 


FORGERY. 


PROOF OF HANDWRITING BY COMPARISON. Upon a triai for for- 
gery an indorsement shown to be in the hand-writing of the de- 
fendant, and otherwise competent as evidence in the case, may be 
used by the State’s witness as a standard of comparison by which 
to determine the authorship of the alleged forged instrument. The 
State v. Tompkins, 613. 


Evipencr. To sustain an indictment under section 1379 of the 
Revised Statutes for forging a recorder’s certificate of record upon 
a deed of trust, the deed must be produced in evidence in order 
to show that it is such an instrument as by law may be recorded. 
So, the notes secured by the deed and negotiated on the faith of 
the deed and the alleged forged certificate are properly introduced 
for the purpose of showing that the forgery was committed with 
intent to defraud. Jb. 


——, OF RECORDER’S CERTIFICATE. A certificate of record falsely 
purporting to be made by the recorder, is none the less a forgery 
withing the meaning of section 1379, Revised Statutes, because it 
_ to name the year in which the deed was deposited for record. 
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FRAUD. 


fide. Rains v. Dunnegan, 148. 


8. EVIDENCE OF,-BETWEEN INTIMATES. 


of others. Leavitt v. LaForce, 353. 


1onesty, is of itself a badge of fraud. 


I 


GIVE. 


6. PRESUMPTION OF FRAUD, HOW RAISED. 
whom fraud is charged to produce as witnesses persons who are al- 
leged to have participated in the fraud, and who are within reach, 
will raise a presumption in favor of the charge. 


Action ror. See Hatcher v. Winters, 30. 


FRAUDULENT BALLOT. See Turner v. Drake, 285. 


GARNISHMENT. 


MEANING OF “GIVE” AS USED IN A CONTRACT. 





























1. AGAINsT crepiTtors. The observance of a stipulation in an agree- 
ment between a debtor and part of his creditors, that he should 
have the exclusive possession and control of goods formerly as- 
signed by him for the benefit of all his creditors, would be fraudu- 
lent and avoid the assignment. Hatcher v. Winters, 30. 


2. A conveyance assailed as fraudulent, Held, to have been made bona 


Transactions between persons 
occupying intimate and confidential relations are subject to a more 
jealous scrutiny than those occurring between mere strangers, and 
the parties are held to fuller and stricter proof of the consideration 
and fairness of such transactions, when they conflict with the rights 


4. Tne evidence in tiiis case sustains the charge of fraud made by 
plaintiff against defendant. The decree relieving against the fraud 
is, therefore, affirmed. Hubbard v. Lucas, 505. 


5. FRAUD: UNUSUAL MODE OF TRANSACTING BUSINESS, A BADGE OF, WHEM. 
Whenever fraud is the matter in issue, any unusual clause in an in- 
strument, or any unusual method of transacting the business, ap- 

arently done for effect and to give to the transaction an air of 

Baldwin v. Whitcomb, 651. 


Failure of a party against 


Ib. 


Upon examination of all the evidence, this court holds that an or- 
der for specific performance entered by a county court was fraudu- 
lently obtained, and, therefore, sets aside a deed executed by the 
administrator in pursuance of such order. 


CoRPORATION: CREDITOR’S REMEDY AGAINST STOCKHOLDER: GARNISH- 
ment. A stockholder can only be made liable to an execution 
creditor of the corporation on garnishment when he is in default to 
the corporation for installments due on his stock, or for calls made 
by the directors. If his liability is not due according to the terms 
of his subscription, and no call has been made by the directors, the 
creditor’s remedy is by special execution awarded under section 13, 
page 291, Wagner’s Statutes. Simpson v. Reynolds, 594. 


By way of com- 
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promise of all differences between the parties interested in the 


“ 


estate of a deceased person, the heirs agreed to “give” the widow 
$3,750 and a certain lot of ground. J/eld, that the word “‘ give,” so 
far as it related to the lot, must be taken in the sense of “convey,” 
and so far as it related to the money, in the sense of “pay.” Carter 
v. Alexander, 585. 


GOVERNOR. 


GOVERNOR'S VETO: COMPUTATION OF TIME. In computing the ten 


days allowed by the constitution to the governor within which to 
return a bill with his veto, the rule of excluding the first and in- 
cluding the last day should be applied. Beaudean v. The City of 
Cape Girardeau, 392. 


PRESENTATION OF BILLS FOR THE APPROVAL OF. See The State ez rel. The 


Attorney General v. Mead, 266. 


GREENE COUNTY PROBATE AND COMMON PLEAS COURT. 








See Covrts, 3. 


GUARANTY. 


Notice. A guarantor of a promissory note is not entitfed to notice 
before suit of demand upon the maker and refusal by him to pay. 
The Singer Manufacturing Company v. Hester, 91. 


GUARANTOR CANNOT BE SUED JOINTLY WITH PRINCIPAL DEBTOR. The 
undertaking of a guarantor is his own separate and independent 
contract, distinct from that of the principal debtor. They cannot, 
therefore, be jointly sued. Parmerlee v. Williams, 410. 


GUARDIAN AND WARD. 


AFFIRMANCE OF GUARDIAN’S ACTS BY ACQUIESCENCE OF WARD AFTER 
MaJoRITY. A minor having entered into an arrangement with the 
other members of his family for the purchase of the homestead of 
their deceased father, which was about to be sold under a decree 
in partition, for the purpose of carrying out the arrangement and 
at the request of the minor, his curator bought and paid a fair price 
for a part of the land, and took a conveyance to the minor, who 
went into possession, cultivated, improved, cut timber from the 
land, leased a part of it, offered it for sale, claimed it as his own, 
and exercised continuous acts of ownership over it for a period of 
five years and up to the time of his curator’s final settlement, two 
years after his majority. The curator was no party to the family ar- 
rangement,neither advised nor suggested it, and derived no advant- 
age whatever from the purchase. Held, that upon the final settle- 
ment the curator was entitled to credit for the amount so paid out. 
It was too late for the ward to repudiate the transaction. Jn the 
Matter of the Final Settlement of Wood, 623. 


DouBLE FIDUCIARY CAPACITY: FINAL SETTLEMENT, WHEN NOT COX- 
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cLusivk. The curator of the estate of a minor had also been ad- 
ministrator of the minor’s deceased father, and as such had made 
final settlement. He subsequently presented his accounts as cura- 
tor for final settlement. Upon objections made by the ward; Held, 
that if he had failed to account in his capacity as administrator for 
any money received from the father’s estate to which the ward was 
entitled as distributee, he might be charged with it as curator. ‘To 
that extent, the final settlement as administrator was not conclusive 
as between them. Jb. 


HEIR. 


Not A PROPER CO-PARTY WITH ADMINISTRATOR, WHEN. See Hellman v. 


Wellenkamp, 407. 


HIs REMEDY WHEN ADMINISTRATOR FAILS TO COLLECT. See Hellman v. 


Wellenkamp, 407. 


HIGHWAY. 


A municipal corporation is as much bound to keep a street or high- 
way free from obstruction when the title has been acquired by user 
as when acquired by grant or condemnation. Beaudean v. The City 
of Cape Girardeau, 392. 


LIABILITY FOR PERMITTING OBSTRUCTION OF STREETS. If a municipal 
corporation, after notice that one of its streets or highways has been 
obstructed, fails to have the obstruction removed, it will be liable 
in damages to any one who may sustain any special injury by rea- 
son of the obstruction. If there be no injury except such as is 
common to the whole public, the only remedy is by indictment 
against the obstructor. Ib. 


HUSBAND AND WIFE. 


DEED OF HUSBAND AND wiFk. Where husband and wife are named 
at the commencement of a deed as parties of the first part, and af- 
terward the parties of the first part are named as grantors, the in- 
strument is the deed of both husband and wife. Thornton v. The 
National Exchange Bank, 221. 


: CERTIFICATE OF ACKNOWLEDGMENT. Where a certificate of 
acknowledgment of a deed executed by husband and wife to convey 
lands of the wife, states that the wife, upon separate examination, 
acknowledged that she executed the deed and relinquished her 
dower in the lands, the deed will pass her fee simple interest. J6. 





CRIMINAL LIABILITY OF HUSBAND FOR ACT OF WIFE. A husband is 
not criminally liable for the act of his wife in selling liquor without 
license, when the sale is made in his absence and contrary to his 
express instructions. The State v. Baker, 475. 


COVERTURE, AS AFFECTING THE QUESTION OF LACHES. See Napton v. Lea- 


ton, 358. 
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INFANCY. 


1, InraNcy: Practics. A minor can appear to an action only by 
guardian or next friend, not by attorney. Gamache v. Prevost, 4. 


2. Anaction to which a minor is a party cannot be referred to a ref- 
eree. Ib. 


8. Equity; VENDOR’s LIEN: INFANCY. The trustee in a deed of trust 
given to secure a debt, being about to sell the land for default of 
payment, the defendant R., who was at the time a minor, agreed 
with the creditor that if A. would buy at $300 or more, he would 
give his note for the balance of the debt. A. bought at $300, and 
paid the purchase money, which was applied upon the debt. R. 
then executed his note according to the agreement. Afterward, R. 
having become of age, A. sold and conveyed the land to him. R.’s 
note being unpaid, this action was brought to obtain a personal 
judgment against him, and to subject the land toits payment. //eld, 
that it would not lie. The creditor was not entitled to a vendor’s 
lien; for the land was fully paid for by A. Neither could the prin- 
ciple be applied, that infancy cannot be invoked as a defense so 
long as the party holds on to the fruit of the contract; for the note 
was not given for the land. Maupin v. Grady, 278. 


A YOUTH UNDER SIXTEEN IS LIABLE TO THE DEATH PENALTY. See The 
State v. Barton, 2838. 


INFANCY, AS AFFECTING THE QUESTION OF LACHES. See Napton v. Lea 
ton, 358. 

AFFIRMANCE OF GUARDIAN’S ACTS BY ACQUIESCENCE AFTER ATTAINING MA- 
JoRITY. See in the Matter of the Final Settlement of Wood, 623. 


INJUNCTION. 


FOR IRREPARABLE DAMAGE. A petition which shows that defendants 
are about to open a road through plaintitl’s premises, and for that 
purpose are about to cut plaintiff’s timber and hedges and remove 
his tences, thereby ex posing his crops and fruit trees, and his mead- 
ow and pasture lands to the depredations of stock, states a good 
sause for injunction. It is not necessary to aver and prove in ad- 
dition that the defendants are insolvent. Such injuries would be 
irreparable in a legal sense. McPike v. West, 199. 


INSTRUCTION, 


1, HARMLEss ERROR IN. While it is error to give an instruction which 
assumes as a fact a matter in issue, the giving of such an instruction 
will not w.rrant a reversal of the cause, when the evidence is clear 
and conclusive as to the fact and there is no contradictory evidence. 
Mauerman v. Siemerts, 101. 


2, Tue trial court is not bound, unless requested, to instruct the 
7 as to the legal effect of evidence offered by defendant to estab- 
ish his general reputation asa peaceable and quiet citizen. The 
State v. Nugent, 136. 
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AS TO REASONABLE poust. If the trial court, after informing the 
jury what facts will constitute guilt on the part of the accused, 
further instructs them that before they can find him guilty those 
facts must be found beyond a reasonable doubt, that is sufficient. 
It is not necessary to go further and instruct as to the effect of a 
reasonable doubt of the presence of any one or more of the ele- 
ments of thecrime. Jb. 


FAILURE OF COURT TO INSTRUCT: IMPROPER REMARKS BY PROSECUTING 
ATTORNEY. The trial court having failed to instruct the jury upon 
a material point, the prosecuting attorney, in his closing argument, 
undertook to supply the omission, and in doing so, against the de- 
fendant’s objection and without interruption by the court, used 
language which was calculated to splatead the jury, and which the 
record seemed to show did mislead them. For this the judgment 
was reversed. The State v. Reed, 200. 


Ir is not essential that an instruction which uncertakes to define 
the principal rule of liability in a case, shall state all the exceptions 
to the rule which may arise under the pleadings and evidence. If 
these are correctly stated in one or more separate instructions, it is 
suflicient. Wilson Sewing Machine Company v. Louisville & Nashville 
Kailroad Company, 203. 


Tue appellant cannot complain of error in instructions given at the 
instance of the respondent if those given at his instance contain 
the same error. McGonigle v. Daugherty, 259. 


INSTRUCTIONS are ay oe refused when tlie principles declared 
in them have already been enunciated in others. Jb. ‘ 


HARMLESS ERROR IN INSTRUCTION. If proper instructions are given 
in a criminal case, the judgment will not be reversed for the giving 
of others which are erroneous, if they are harmless. The State v. 
Hopper, 425. . 


INSTRUCTION AS TO ADMIssiIoNs. Whether defendant has made 
any admissions or not, it is not error to give the jury a general in- 
struction that if they find he has made statements or admissions 
against his interest, such statements or admissions are evidence 
against him. It would he different if the instruction contained the 
substance of a specific admission or statement. 6. 


InstRuctTIONs, which group together facts which there is evidence 
to prove, and tell the jury the legal effect of those facts, if they find 
them to exist, are to be given in preference to such as deal in gen- 
eralities. Zimmerman v. The Hannibal & St. Joseph Railroud Com- 


pany, 476. 


{n casts oF HomiciIpE. See The State v. Edwards, 312; The State v. 


Hopper, 425. 


WITHDRAWING EVIDENCE BY INSTRUCTION. See The State v. Hopper, 


425. 


May Go To THE JuRY ROOM. See The State v. Tompkins, 613. 
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INTEREST. 


1, ON VERBAL contTrRAcT. A verbal agreement to assume a debt past 
due and bearing interest at the rate of six per cent, with a promise 
to pay eight per cent in the future, will not be binding for the pay- 
ment of interest at eight per cent, but it will bind the promisor to 
pay the debt and six percent. Filley v. McHenry, 417. 


2. ON opEN account. Where the date of demand of payment of an 
open account does not appear by anything in the record, this court 
will not assume that it occurred before the defendant against whom 
the judgment was rendered, was made party to the action; and if 
the judgment includes interest from a time prior to that, it will be 
reversed. Thompson v. School District, 495. 


On Lecacies. See The State ex rel. Nichols v. Adams, 620. 


INTERPLEA. 


IN ATTACHMENT: SUBSEQUENT ACTION AGAINST OFFICER. The recovery 
of judgment by an interpleader in attachment proceedings, will be 
no bar to an action by the interpleader against the attaching officer 
for the wrongful seizure. Clark v. Brott, 473. 


JEFFERSON CITY. 


Tue City of Jefferson has power under her charter, (Acts 1872, p. 3°0, 
2 1,) to buy in land sold at execution sale for taxes due the city. 
The City of Jefferson v. Curry, 85. 


JUDGMENT. 


1, AN ORDER OF COURT HELD NOT RES ADJUDICATA. A court of bank- 
ruptcy ordered the assignee of a railroad company, which had ap- 
propriated plaintiff’s land to its own use, to pay him $200 for his 
damages, upon receiving from him a deed to the land. Plaintiff was 
a party to the bankruptcy proceedings, but he declined to take the 
money or make the deed. In an action by him against one claim- 
ing under the company to recover for the land; Held, that the order 
of the bankruptcy court was no judgment and no bar to his re- 
covery. Burnes v. The St. Louis, Kansas City & Northern Railway 
Company, 163. 


2. FOR&IGN JUDGMENT MAY BE IMPEACHED FOR WANT OF NOTICE. The 
record of a judgmentrendered in another State may be impeached 
in a collateral proceeding by evidence showing that the defendant 
had no notice of the action and never authorized any one to appear 
for him, even though the record affirmatively states the contrary. 
Napton v. Leaton, 358. 


3. ForRMER JUDGMENT: NO ESTOPPEL. In a proceeding brought in 
Tennessee for the settlement of an estate in which the present 
plaintiff had an interest, to which proceeding she was not made a 
party, it was adjudged that certain land now claimed by her be- 
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longed to another, who, however, was required to account for its 
value, whereby the distributive share of the present plaintiff was 
increased and she received a portion of her share in money on that 
basis. Held, that these facts did not preclude the plaintiff from as- 
serting her claim in this action. Jb. 


IRREGULARITY OF PROCEDURE NOT COLLATERALLY QUESTIONABLE: 
peep. The fact that a petition was not verified in strict conformity 
to the practice act (R. 8. 1855, p. 1234, 220) would not avail ina 
collateral proceeding to defeat a sherilf’s deed, given in pursuance 
of an execution sale under the judgment. Gilkeson v. Knight, 403. 


A judgment being an entirety, a reversal for error committed in 
favor of one of several defendants carries the whole judgment. 
St. Joseph Fire & Marine Insurance Company v. Hauck, 465, 


Wuere the petition in an action against two defendants expressly 
alleges a partial liability only on the part of each to answer plaint- 
iff’s demand, a judgment against one for the whole amount is erro- 
neous. Thompson v. School District, 495. 


A judgment in ejectment for the entire property is erroneous, when 
the plaintitf in his petition claims only an undivided interest. Gam- 
ble v. Daugherty, 599. 


CorreEcTION OF DEED. If the pleadings contain no prayer for the 
correction of a deed, it is not competent for the court to order a cor- 
rection to be made. Jb. 


Practice. A judgment by default rendered before the expiration 
of the time allowed by law for pleading, is irregular, and should be 
set aside on motion of the party aggrieved. First National Bank of 
Curthage v. Marlow, 618; Storr v. Wakefield, 622. 


AN ENTIRETY. See Hulett v. Nugent, 131. 


ADMINISTRATOR’S FINAL SETTLEMENT, WHEN NOT CONCLUSIVE. See In the 


Matter of the Final Settlement of Wood, 623. 


JURISDICTION. 


CHANGE OF VENUE: sUBP@NA. From the time that a change of venue 


is ordered, the court to which the case is sent, has jurisdiction, 
and the clerk of that court alone can issue a subpcena for witnesses. 
The State v. Hopper, 425. 


JUSTIFICATION UNDER ORDER OF TRIBUNAL OF SPECIAL JURISDICTION. See 


Robinson vy. Jones, 582. 


JURY. 


COMPETENCY OF JUROR WHO HAS FORMED AN OPINION. One of 
the persons summoned as jurors, on his examination on the voir 
dire, said: “I have heard the case talked about a good deal. I 
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have read the publications in the St. Charles papers with reference 
to the case, and from what I have heard about the matter, I have 
formed and still retain an opinion as to the guilt or innocence of 
the defendant. I have not talked with any of the witnesses or any 
one who pretended to know the facts in the case. I formed my 
opinion from what I read in the newspapers and conversations I’ve 
had with others about the case. I can hear the evidence and ren- 
der a fair and impartial verdict in the case regardless of such opin- 
ion. I have at this time no bias or prejudice against the prisoner 
from what I have read or heard, which would prevent my giving 
him a fair and impartial triai after having heard the evidence.” 
He further said that “It would take evidence to remove the opin- 
ion thus formed.” Held, that he had not sucha fixed opinion as 
disqualified him to serve as a juror onthe trial of thecase. HENRY 
and Hoven, JJ., dissenting. The State *. Barton, 288. . 


THE JuRY Room. The fact that the jury deliberated on their ver- 
dict in a room in which was a set of Missouri reports, and that the 
bailiff in charge of them remained in the same room, will not viti- 
ate a verdict if there was no improper conduct on the part either 
of the jurors or the bailiff. The State v. Hopper, 425. 


WAIVER OF RIGHT TO FULL PANEL. It is too late after convic- 
tion to obiect that the panel of jurors, from which the trial panel 
was selected, was insufficient innumber. The right to have a num- 
ber of qualified jurors equal to the number of peremptory chal- 
lenges, and twelve in addition, before proceeding with the trial, is 
a statutory privilege, (Wag. Stat., 1102, 2 7,) and is deemed waived 
if not claimed in time. The State v. Robertson, 446. 


CoMPETENCY OF JUROR WHO HAS FORMED OPINION FROM NEWSPA- 
PER REPORTS. A person summoned asa juror in a criminal case 
stated that he had formed an opinion as to the guilt of defendant 
from having read the reports of a former trial in the newspapers. 
that the opinion was such a one as would require evidence to re- 
move, but that he could try the case fairly and impartially, without 
regard to the opinion so formed. Held, that he was competent to 
serve as juror. Henry and Hoven, JJ., dissenting. The State v. 
Brown, 454. 


In criminal cases the trial court may in its discretion permit the jury 
to take with them to their room the instructions and documentary 
evidence offered at the trial. The Statev. Tompkins, 613. 


JUSTICE’S COURT 


JUSTICE’S POWER TO AMEND HIS TRANSCRIPT. A justice of the peace 
has no power to file an amended transcript for appeal without an 
order of the circuit court. Such order should distinctly specify the 
amendment to be made; and any amendment not directed by the 
order will be void and without effect. Smith v. Chapman, 217. 


CRIMINAL PROCEDURE: PROSECUTING ATTORNEY. If a complaint filed 
with a justice of the peace, charging a felony, is, in the opinion of 
the prosecuting attorney, defective, that officer may dismiss the 
prosecution, and if he does, and an information is filed by the cor- 
oner against the same person for tle same offense before another 
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justice, the latter officer will have jurisdiction to make the pre- 
iminary examination and commit to jail. Fx Parte Claunch, 233. 


JUSTICE’S DOCKET ENTRY. An ambiguous entry in a justice’s 
docket ought to be so construed, if it can be, as to uphold his judg- 
ment. Koach v. The Montserrat Coal Company, 398. 


MorioN TO SET ASIDE DEFAULT: GARNISHMENT. The statute is im- 
erative that a motion to set aside a judgment by default rendered 
y a justice of the peace, must be filed within ten days. The fact 

that the judgment was for money, and was rendered against one 

summoned as garnishee without any evidence that he was indebted 
to the defendant, does not authorize an exception tothe rule. Jb. 


APPEAL: WAIVER OF NoTICE. If the appellant, in a case begun 
before a justice of the peace, fails to give notice of appeal before 
the second term of the circuit court held after the appeal is taken, 
it is the duty of that court, on motion, to affirm the judgment; 
but, if the court refuses to affirm, and afterward the appellee engages 
in the trial, he thereby waives the error. Parmerlee v. Williams, 410. 


Tre statement in the present case, (a case instituted before a jus- 
tice of the peace,) Held, sufficient. Armstrong v. Keleher, 492. 


KANSAS CITY. 


Ciry MARSHAL’s FEES. The common council of the City of Kan- 
sas, purstant to the powers conferred by charter, provided by or- 
dinance that the city officersshould receive as full compensation for 
performing the duties of their respective offices, per annum, to be 
paid in quarterly installments, in warrants drawn on the city treas- 
urer, as follows: ‘‘The city marshal, $100, and for making an ar- 
rest, $1; for serving a subpoena, twenty-five cents; for summoning 
a jury, $1; for servingan attachment, $1.50; and for serving a notice 
in condemnation cases, twenty-five cents.” ‘‘Section 2. The ofli- 
cers entitled to fees by the preceding section will be entitled to 
receive the same when paid.”’ Held, that these provisions did not 
mean that the marshal could in no case look to the city for the pay- 
ment of the fee allowed him for making an arrest unless the fee 
was taxed as cost and paid by the party arrested to the city; that 
if such had been the intention it ought to have been clearly ex- 
pressed in the ordinance; and that as without the modification 
made by the second section, he could only have received his com- 
pensation for arrests quarterly, this section was intended to author- 
ize him to receive, in case of arrest, conviction and payment, by 
the party arrested, of the fine and costs, his compensation for the 
arrest at the time these costs were thus paid; but that his right to 
receive from the city the $1 fee for each arrest was absulute and un- 
conditional. Neiswanger v. The City of Kansas, 36. 


Under an ordinance providing compensation only for mak- 
ing arrests, serving subpcenas, summoning jurors, and serving at- 
tachments and notices in condemnation cases, the city marshal was 
not entitled to compensation for serving notices to appear before 
the board of equalization. Ib. 














FACTs CONSTITUTING A CASE OF LACHES. See Reel v. Ewing, 17. 
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An ordinance provided for the killing of all dogs, not muz- 
zled, found running at large contrary to the orders of the city phy- 
sician; and authorized the mayor to appoint a person to kiil such 
dogs, who should receive for each dog killed the sum of twenty-five 
cents. It appeared from the evidence that it was not the intention 
of the'mayor to make such an appointment, but he instructed the 
marshal to kill the dogs, and to use the police force of the city for 
this purpose, and that the marshal issued to the police, each night, 
rations of poisoned meat, and that he cooked and cut up the meat 
and put poison in it, but the city paid therefor, and the police force 
distributed it. Held, that the police force was to be regarded as an 
agency of the city and not of the marshal, and that the marshal 
had not been appointed under the ordinance and was not entitled 
to receive the fees thereby provided, but a reasonable compensation, 
only, for his services. 6. 


COLLECTION OF CITY TAXES: CONSTITUTIONAL LAW: TITLE OF ACT. 
The act of 1879 providing for the collection of delinquent taxes, 
(Acts 1879, p. 186,) cannot, without disregarding section 28, ar- 
ticle 4, constitution of 1875, be construed as amending or repeal- 
ing those provisions of the charter of Kansas City, of 1875, which 
relate to the collection of city taxes. (Acts 1875, pp. 225, &c.) 
There is nothing in the title to indicate that the act relates to the 
subject of city taxes, or has any reference to the charter of Kansas 
City. It follows, that that city has the right to collect her taxesand 
enforce the liens for them as provided by the charter, and that she 
is entitled to collect interest at the rate fixed by the charter. City 
of Kansas v. Payne, 159. 


City DRAMSHOP LICENSE IN KANSAS CITY: MANDAMUS. The City 
of Kansas had power under its charter, (Acts 1875, p. 205, art. 
3,21,) to enact the present ordinance requiring every dramshop 
keeper to take out a city license; and it is no defense to a prosecu- 
tion for failure to do so, that the city auditor has wrongfully refused 
an application to issue one. If the refusal was wrongful, the ap- 
plicant has his remedy by mandamus. The City of Kansas v. Flan- 
ders, 281. 


——. The ordinance of Kansas City which requires every person 
desiring a city license to keep a dramshop, first to obtain “‘ the writ- 
ten consent of a majority of the property owners within the block 
or square,”’ is valid. Jb. 


LACHES. 


No tacues. Until two years before this suit was brought, plaintiff 


had no knowledge of any title in herself to the land sued for. For 
many years previous her aunt had represented herself to be owner, 
and had exercised acts of ownership without objection from plaintiff, 
who during the whole time had labored under the disability either 
of infancy or coverture ; Held, that her acquiescence did not amount 
to laches, so as to bar the assertion of her claim. Napton v. Leaton, 
358. 
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LANDS AND LAND TITLES. 


CoMMON FIELD LOT: ADVERSE PossEssION. The title of a claimant of 
a common field lot, confirmed by the first section of the act of Con- 
gress of June 13th, 1812, was completely vested in him by suid act, 
at its date; and title by adverse possession under the statute of 
limitations might begin to ripen against him from and after such 
date, without regard to the date of survey of his lot, the approval 
thereof, or of its return to the office of the recorder of land titles. 
Peting v. De Lore, 13. 


JOINT PURCHASE: POSSESSION OF ONE PURCHASER INURES TO BENEFIT 
or BoTH. Two persons purchased jointly at a sale under a deed of 
trust and afterward one of the two, the other refusing to join, in 
order to induce the grantor in the deed of trust to vacxte, paid her 
money and received exclusive possession. Held, that the possession 
so obtained inured to the benefit of both, and this regardless of 
whether the trust sale conferred any title or right to the possession 
or not. Davis v. Givens, 94. 


SwaMP LANDs. See Stephenson v. Stephenson, 127. 


CoNTINGENT REMAINDER. See DeLassus vy. Gatewood, 371. 


LANDLORD AND TENANT. 


LEASE: COVENANT FOR RENEWAL: COVENANT TO PAY DOUBLE RENT: 
HOLDING OVER: TENANT'S staTUs. A lease for a term of years con- 
tained a covenant for the payment of double rent for every da 
the tenant might hold over after the expiration of the term, with 
a further covenant that after such expiration the tenant should 
have the privilege of renewal for a further term at the same rent 
as that reserved for the first. The tenant held over fora num- 
ber of years, paying rent at the old rate. No new lease was exe- 
cuted, neither party requiring it. Held, that inasmuch as the tenant 
had paid the single and not the double rent, he must be taken to 
have held over under the covenant for renewal, and his liability 
was the same as if a new lease had actually been executed. The 
Insurance & Law Building Company v. The National Bank of Missouri, 
58. 


IMPLIED ACCEPTANCE OF TERMS OF TENANCY. Where a landlord 
sends his tenant already in possession a written permit to remain 
for two years longer, free of charge, and the tenant receives the 
same and remains without notice to the landlord that he declines 
the terms offered, he will be deemed to have accepted them, and 
upon the expiration of the term may be dispossessed without no- 
tice to quit. Hulett v. Nugent, 131. 


A landlord cannot maintain a joint action for rent against his ten- 
ant, and for conversion against another person, who, with knowl- 
edge of his lien rights, has bought the crop and disposed of it. 
Phillips v, Flynn, 424. 


TITLE TO CROP, AS BETWEEN OWNER AND OCCUPANT OF THE LAND. One 
who sows, cultivates and harvests a crop upon land of another, 
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is entitled to the crop as against the owner of the land, whether he 
came to the possession of the land lawfully or not, provided he re- 
mains in possession till the crop is harvested. Adams v. Leip, 597. 


ACTION AGAINST LESSEE FOR NUISANCE ERECTED BY LESSOR. See Dickson 
v- The Chicago, Rock Island & Pacific Railroad Company, 575. 


LARCENY. 


1, INDICTMENT FOR HOG STEALING. The stealing of a hog being no 
longer grand larceny irrespective of value, (R. S. 1879, 2 1307,) an 
indictment for stealing one should allege either that it was of the 
value of $30, or more, or that it was under that value. The State v. 
Pedigo, 443. 


2. INDICTMENT FOR STEALING CORN. An indictment under section 
72, page 465a, Wagner’s Statutes, for stealing corn, alleged that the 
owner of the land from which the corn was taker, was to the grand 
jurors unknown, but that it was in the possession and under the con- 
trol of one R. The indictment being assailed on the yround that 
these averments were inconsistent. Held, that the objection was 
untenable. The Sta‘e v. Schatz, 502. 


3. ——. Such an indictment need not state who was the owner of 
the corn, or that the name of the owner was unknown to the jury. 
Ib. 


4. — —. The land from which the corn was taken was described in 
an indictment drawn under section 72, supra, as ‘lots 53, 54, 66, 
67 and 68, in range H, of the city of Cape Girardeau.” Held, asuf- 
ficient description. Ib. 


EVIDENCE OF OTHER ACTS OF LARCENY. See the State v. Reavis, 419. 


LAW YER. 


To WHAT VALUE HE MAY HOLD PROFESSIONAL BOOKS EXEMPT FROM EXECU- 
TION. See Brown v. Hoffmeister, 411. 


LEGISLATURE. 


1, CONSTITUTIONAL PROVISIONS, MANDATORY, DIRECTORY: LEGISLATIVE 
PROCEEDINGS: JOURNALS OF THE LEGISLATURE. ‘The first clause of 
section 37, article 4 of the constitution: ‘No bill shall become 
a law until the same shall have been signed by the presiding officer 

of each of the two houses in open session,” 1s mandatory ; the re- 

maining clauses of the section are directory. 

An act is not to be held void because the journals of the Legislature 
fail to show a strict observance of the formalities prescribed by these 
clauses. as, for instance, that the presiding officer suspended all other 
business and declared that such bill would then be read, and that, 
if no objections were made, he would sign the same, to the end that 
it might become a law, nor that the bill was immediately sent to 
the other house. The State ex rel. The Attorney General v. Mead, 266 
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ManpDamus will not lie to compel an executor to publish a notice 


INDEX. 


LEGISLATIVE PROCEEDINGS AND JOURNALS: BILLS TO BE SIGNED IN 
OPEN sEssION. It is not essential to the validity of an act that the 
journals of the Legislature should expressly state that the signing 

y the me officers of the two houses was done in “open ses- 
sion. . 


: : PRESENTING BILLS TO THE GOVERNOR. It is not es- 
sential to the validity of an act that the journals of the Legislature 
should show that the requirements of section 38, article 4 of the 
constitution, have been complied with by the secretary of the sen- 
ate or the clerk of the house of representatives, one or the other of 
whom (according as the bill originated in the senate ur house) is 
required by that section to present every bill as soon as it has been 
signed by the presiding officers of both houses, and on the same 
day, in person, to the governor. The requirements of that section 
are directory only. Ib. 





LIEN. 


Is DISCHARGED BY TENDER OF Dest. See Thornton v. The National Ex- 


chage Bank, 221. 


LIMITATIONS. 


TITLE UNDER STATUTE OF, TO COMMON FIELD Lot. The title of a 
claimant of a common field lot, confirmed by the first section of the 
act of Congress of June 13th, 1812, was completely vested in him 
by said act, at its date; and title by adverse possession under the 
statute of limitations might begin to ripen against him from and 
after such date, without regard to the date of survey of his lot, the 
approval thereof, or of its return to the office of the recorder of 
land titles. Peting v. DeLore, 13. 


Tue five years statute of limitations is a bar to actionon a verbal 
contract in favor of any person brought in as co-defendant after the 
five years have elapsed. Thompson v. School District, 495. 


LIMITATION AGAINST MUNICIPAL TAXES. The statute of limitations 
cannot be invoked against the State when she sues to enforce the 
lien given her by law for city taxes, but may be invoked against the 
city suing to collect the same taxes by personal judgment against 
the individual assessed. The City of Jefferson v. Whipple, 519. 


WILL: STATUTE OF LIMITATIONS: INTEREST. In case of a contest 
over a will begun before the lapse of a year after its probate, the 
statute of limitations will not commence to run against a legatee 
until the contest is determined ; neither will interest commence to 
run in his favor until then. The State ex rel. Nichols v. Adams, 620. 


Sre ADVERSE PossEssION. 


MANDAMUS. 
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of sale of real estate ordered by the probate court, in the newspa- 
per in which official notices are required by law to be published. 
The State ex rel. Lionberger v. Tolle, 645. 


To SUBORDINATE CouRT. See The State ex rel. Partridge v. Lewis, 170. 
Ss 





To COMPEL ISSUANCE OF LICENSE. See The City of Kansas v. Flanders, 


281. 


MASTER AND SERVANT. 


THEIR RESPECTIVE DUTIES TOUCHING MACHINERY FURNISHED BY MAS- 
TER TO SERVANT: DEFECTS, LATENT: DEFECTS, PATENT. A _ brake- 
man, while engaged in coupling cars at night, stepped into a hole 
under a tie, by which his foot was caught and he was thrown under 
the moving car which passed over his legs, causing serious and per- 
manent injuries. The defect in the road was not patent, but required 
inspection to discover it, and he had never worked on this portion 
of the track before. His attention had been called to the generally 
unsafe and dangerous condition of the track, but not to the specific 
defect causing his injuries. He was ignorant of its existence, and 
the attention of the servants of the railroad company, whose duty 
it was to attend to the track, had more than once been called to its 
dangerous condition, but they had taken no steps to repair it. In 
an action brought by him to recover damages for the injuries sus- 
tained; Held, that the following rules are well settled : 

1. A master is not an insurer of the safety of his servant, and is 
under no absolute obligation to provide for him safe machinery and 
implements, or to keep these in good order and condition; but it is 
his duty to use reasonable care and precaution for these purposes. 

2. If there are defects in the machinery or implements, known 
to the servant, and he will, notwithstanding, enter into the master’s 
service, he takes upon himself the risk incident to such defects. 

3. It is not incumbent upon the servant to search for latent de- 
fects in machinery or imple:nents furnished him by his employer, 
but he has, without any investigation, the right to assume that they 
are safe and sufficient for the purpose. 

4. In case of a patent defect, or such asthe servant, if ordinarily 

observant, would have discovered by his ordinary use of the ma- 
chinery or implement, his opportunity to know would be held as 
knowledge, whether in fact he knew of the defect or not. 
5. If the servant of a railroad company appointed to keep the 
track in repair, knows, or by the proper discharge of his duty might 
know of its condition, then his knowledge, or that which he might 
have acquired, is imputable to the company. Porter v. The Hanni- 
bal & St Joseph Railroad Company, 66. 





; Although a servant may have had equal means 
with his master of ascertaining defects in machinery or implements 
provided by his master, this will not necessarily preclude him from 
recovering damages from his master for injuries received by him 
consequent upon such defects, if, in fact, he was ignorant of their 
existence, and they were not patent, or such as would have been 
disclosed to him, if ordinarily observant, by his actual and ordinary 
use of such machinery or implements. He has aright to assume 
that the machinery and implements furnished him by his master 


45—71 
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are safe and suitable for the business, and he is not, while the mas- 
ter is, required to examine them for that purpose. Jb. 


3. VicE-pRINCIPAL. To constitute a servant of a railroad company the 
vice-principal, so as to hold the company liable for his negligence 
toward another servant, it is not sufficient to show that the duties 
of the former were to direct and control assistant brakemen in the 
service of the company at a particular yard, and that the latter was 
one of the assistant brakemen at that yard. Rains v. The St. Louis, 
Tron Mountain & Southern Railway Company, 164. 


4. INJURY TO SERVANT HAVING KNOWLEDGE OF DANGER. If a brakeman 

knows that a foot bridge over the railroad upon which he is em- 

loyed, is too low to permit a man standing erect on the top oi a 

reight car to pass under it in safety, and, nevertheless, remains in 

the service of the company, and while passing under the bridge on 

the top of a freight car stands erect and is killed by coming in con- 
tact with the bridge, the company is not liable. /6. 


5. PERSONAL INJURY THROUGH INCOMPETENCY OF FELLOW SERVANT: BUR- 
DEN OF PROOF. Proof that a servant was incompetent does not de- 
volve upon his master when sued for injuries occurring to a fellow 
servant through such incompetency, the burden of proving that the 
master used ordinary care and prudence in the selection of the ser- 
vant. Murphy v. The St. Louis & Iron Mountain Railroad Company, 
202. 


6. A CASE IN WHICH THE RELATION EXISTED. The defendant, a rail- 
road company, made a contract with one M., by which he was to 
take entire charge and control of defendant’s freight business at 
the St. Louis station, loading and unloading cars, switching them 
back and forth in the yard, making up freight trains, and doing all 
other yard service necessary in the transaction of defendant’s freight 
business. He was also, when requested, to haul freight from the 
levee for defendant; to prepare, execute and receive all necessary 
‘freight bills; to keep all necessary books of account, collect freight 
money and generally act as, and discharge all the duties of a station 
agent. To enable him properly to discharge his duties he was to 
have control over the grounds, yards and buildings, engines and 
cars of defendant at the station. Defendant was to furnish the nec- 
essary engines, and keep them in repair, and supplied with fuel, 
&c., and to employ the engineers and firemen, who were to be under 
M.’s control, and were to be paid by him. For his services M. was 
to be paid monthly at the rate of fifteen cents for each ton of freight 
received or delivered, and fifty cents for each car hauled from the 
levee. The contract was to continue for five years. The business 
was to be done under the control of defendant’s superintendent and 
to his satisfaction, and if not so done, defendant could revoke the 
contract on twenty-four hours notice. M. performed no service for 
any other person than defendant. In an action to recover damages 
for injuries alleged to have been occasioned through the negligence 
of train-men in the employ of M.; Jield, that M. was not an inde- 

ndent contractor, but stood in the relation of servant to the de- 
endant. Speed v. The Atlantic & Pacific Ruilroad Company, 303. 
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MISSOURI CITY. 


PROCEDURE 1N RECORDER’S CouRT or. See Missouri City v. Hutchin- 


son, 46. 


MISTAKE. 


Equity will not relieve against mistake occurring through negligence. 


» 


Brown v. Fagan, 563. 


MOBERLY COURT OF COMMON PLEAS. 


See Courts, 5. 


MUNICIPAL CORPORATION. 


Duty AND COMPENSATION OF OFFICER. An ordinance provided for 
the killing of all dogs, not muzzled, found running at large contrary 
to the orders of the city physician; and authorized the mayor to 
appoint a person to kill such dogs, who would receive for each dog 
killed the sum of twenty-five cents. It appeared from the evidence 
that it was not the intention of the mayor to make such an appoint- 
ment, but he instructed the marshal to kill the dogs, and to use the 
police force of the city for this purpose, and that the marshal issued 
to the police, each night, rations of poisoned meat, and that he 
cooked and cut up the meat and put poison in it, but the city paid 
therefor, and the police force distributed it. Held, that the police 
force was to be regarded as an agency of the city and not of the 
marshal, and that the marshal had not been appointed under the 
ordinance and was not entitled to recover the fees thereby provided, 
but a reasonable compensation, only, for his services. Neiswanger 
v. The City of Kansas, 36. 


PROCEDURE IN MUNICIPAL COURT: CRIMINAL LAW. Under the charter 
and ordinances of the city of Missouri City, the recorder has no 
power to issue a warrant of arrest ora summons against one charged 
with an offense, and no jurisdiction to try him for the offense, 
until a written or printed statement of the charge has been filed. 
Missouri City v. Hutchinson, 46. 


LIABILITY FOR DAMAGE TO ADJOINING PROPRIETOR IN RECONSTRUC- 
TION OF SEWERS. The charter of the city of St. Louis conferred 
upon the city exclusive control over its own sewers. The general 
law authorized any railroad company to construct its road along 
any street of any city in the State, provided the assent of the city 
was first obtained. The city of St. Louis, by ordinance, gave its 
assent to the construction of a subterranean railroad along and 
under one of its streets, but reserved the rigtit, in case it became 
necessary in the progress of the work to remove any sewer, to su- 
pervise and control the work of removal and reconstruction. It did 
become necessary to remove one of the sewers, which was accord- 
ingly removed and reconstructed outside the line of the tunnel which 
was built for the use of the railroad. Owing to the negligence of the 
company’s contractor in the reconstruction of this sewer, the foun- 
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dation of a house fronting on the street gave way and the house 
was greatly damaged. In an action against the city to recover dam- 
ages forthe injury; Held, that the city wus liable; and the fact 
that its officers failed to exercise any supervision or control over 
the work was no defense. It was their duty to have done so. 
Fink v. The City of St. Louis, 52. 


.t VEHICLE LICENSE: STREET SPRINKLING CARTS ARE “ PUBLIC VEHICLES.” 
A city ordinance imposed a license tax on all “ public vehicles 
using the streets of the city for trade or traffic or other purposes.” 
One A was engaged in the business of sprinkling the streets with 
water, for compensation paid by the owners of property fronting 
on the streets, and for this purpose used tanks which were mounted 
on wheels and driven through the streets, and were known as 
sprinkling carts. Held, that these carts were “ public vehicles” 
within the meaning of the ordinance, and as such were subject to 
thetax. The City of St. Louis v. Woodruff, 92. 


5. LIABILITY OF A CITY FOR FLOODING PROPERTY BY CONSTRUCTION OF A 
STREET. A city is liable in damages for the flooding of private prop- 
erty caused by the construction of a street in pursuance of a plan 
prescribed by ordinance, only when the injury is the result of neg- 
ligent execution of the plan, not when it is the result of a defect 
in the plan itself. Foster v. The City of St. Louis, 157. 


6. LIABILITY FOR PERMITTING OBSTRUCTION OF STREETS. If a municipal 
corporation, after notice that one of its streets or highways has been 
obstructed, fails to have the obstruction removed, it will be liable 
in damages to any one who may sustain any special injury by rea- 
son of the obstruction. If there be no injury except such as is 
common to the whole public, the only remedy is by indictment 
against the obstructor. Beaudean v. The City of Cape Girardeau, 392. 


7. User. A municipal corporation is as much bound to keep a street 
or highway free from obstruction when the title has been acquired 
by user as when acquired by grant or condemnation. 


8. EVIDENCE OF ESTABLISHMENT OF STREETS. Parol evidence is not ad- 
missible to prove the establishment of a public street; the record 
should be produced. Jb. 


9. Semble, that a municipal corporation cannot escape liability for per- 
mitting the obstruction of a street, by showing that it has estab- 
lished another which the plaintiff might use. Jb. 


10. LIABILITY FOR FLOODING LAND BY CHANGING A STREAM. A city, in 
pursuance of power conferred by its charter, caused the waters of 
a creek running through its limits to be turned into a new channel. 
This channel proved so inadequate that the waters escaped and 
flooded plaintiff’s lot; Held, that the city was liable for the injury 
so inflicted. Barns v. The City of Hannibal, 449. 


1l. SPECIAL TAXATION FOR STREET IMPROVEMENT. A city ordinance 
which authorizes the cost of gradinga section of a street to be 
charged against, not only the property fronting on that section, 
but also property fronting on another section which has already 
been graded at the cost of that property exclusively, is so inequita- 
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ble and unjust that it will not be sustained, unless the power to 
enact it is clearly given by the charter; and even then it is doubt- 
ful if it could be upheld. Halpin v. Campbell, 493. 


ENTRY OF APPEARANCE OF SCHOOL DISTRICT AS DEFENDANT. A school 
district may enter its voluntary appearance as defendant in an ac- 
tion without any order of the board made at a formal meeting and 
entered of record. If the appearance be entered by one member 
of the board with the knowledge and consent of the others, they 
cannot, after verdict, object to the regularity of the proceeding. 
Thompson v. School District, 495. 


MunIcIPAL TAXES. A city has no lien for its taxes, and no power 
to impose penalties for non-payment of taxes, unless given by its 
charter. The City of Jefferson v. Whipple, 519. 


LIMITATION AGAINST MUNICIPAL TAXES. The statute of limitations 
sannot be invoked against the State when she sues to enforce the 
lien given her by law for city taxes, but may be invoked against the 
city suing to collect the same taxes bv personal judgment against 
the individual assessed. Jb. 


Orricers’ FEES. See Neiswanger v. Kansas City, 36. 


NON-LIABILITY OF MUNICIPAL OFFICERS ON ILLEGAL PUBLIC CONTRACTS, 


See Humphrey v. Jones, 62. 


MUNICIPAJ. TAXATION OF NATIONAL BANKS. See The City of Carthage v. 


The First National Bank of Carthage, 508. 


FoR DECISIONS UPON PARTICULAR CHARTER PROVISIONS, See Jefferson 


1. 


” 





City, Kansas City, Missouri City, St. Louis. 


MURDER. 


DELIBERATION. The trial court, in defining the crime of murder in 
the first degree, charged that, “ deliberately means intentionally, 
purposely, considerately ; therefore, if the defendant formed a design 
to kill. and was conscious of such purpose, it was deliberate.” 
Heli, error. The State v. Sharp, 218. 


AN UNOBJECTIONABLE INSTRUCTION. The jury was instructed that 
although they ‘‘ might believe from the evidence that defendant, at 
the time he shot into the crowd of people mentioned by the witnesses, did not 
intend to kill or murder any particular person, yet if they found from 
the testimony that defendant, at, &c., on, &c., did purposely and in- 
tentionally shoot into said crowd of people, with a certain revolver, 
loaded . " and that the breast of W. McK. was penetrated 
and wounded by the ball, &c., in consequence of which W. McK. 
died,” they should convict. Held, that the instruction could not 
fairly be construed to assume, as a fact, that defendant shot into 
the crowd. Held, also, that if it could be so construed it would not 
be objectionable, as the fact was not controverted at the trial. The 
State v. Edwards, 312. 


INTENTIONAL HOMICIDE! SHOOTING INTO A CROWD: PRESUMPTION OF 
MALICE. If one purposely and intentionally shoots into a crowd oi 
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people without intending to kill any particular person, but does kill 
one of the crowd, the law will presume that the killing was inten- 
tionally and maliciously done, andthe perpetrator will be guilty of 
murder in the second degree. Jb. : 













Murper: DRUNKENNESS AS BEARING ON THE QUESTION OF INTENT. 
The fact that the defendant in a murder case was drunk when he 
committed the homicide is not to be considered by the jury in de- 
termining the question of intent. Henry, J., dissenting. Jb. 







5. INsTRUCTIONS IN CASE OF HOMICIDE. Upon atrial for homicide it 

is the duty of the court to instruct only as to such grades of hom- 
icide as the evidence would apply to. If the evidence shows that 
the defendant, if guilty at all, is guilty of something else beside 
manslaughter, the court should not instruct as to that offense. Jb. 
















A homicide committed in the attempt to perpetrate robbery, is not 
necessarily murder in the first degree. The State v. Hopper, 425. 






















INSTRUCTIONS IN MURDER CASES: CONSTITUTIONAL LAW: INDEPEND- 
ENCE OF THE JUDICIARY. Section 1234 of the Revised Statutes of 
1879, is not to be understood as requiring the trial courts, in 
murder cases, to instruct the jury as to murder in the second de- 

gree whether there is evidence to which the instruction could ap- ‘ 
ply or not. If such were its meaning, it would be an invasion of 
the province of the judiciary. The legislature cannot prescribe 
what instructions the courts shall give, unless they have previously 
embodied into a legislative enactment, as the law of the land, the 
substance of such instructions. Jb. 


8. Wiiirvu. nomicipe. A homicide committed willfully and without 
justification, but not deliberately or premeditatedly, is not murder 
in the second degree. The State v. Cooper, 436. 


9. ARRAIGNMENT. Whena conviction of murder in the second degree 
on an indictment charging murder in the first degree has been set 
aside, it is not necessary that the defendant be arraigned anew be- 
fore a second trial can be had. The State v. Simms, 538. 


10 Evipence. Evidence that defendant is afflicted with erotomania is 
not pertinent upon a trial for homicide. Ib. 


11. MALICE: DELIBERATION. It is error for the court to submit a mur- 
der case to the jury without defining the terms malice and delib- 
eration by proper instructions. Th. 


® CoNSTITUTIONAL LAW. Section 23, article 2 of the constitution of 

1875, has abrogated the rule laid down in the case of the State r. 
Ross, 29 Mo. 32, that where a conviction of mrrder in the second 
degree on an indictment charging murderjin the first degree has 
been set aside, the defendant cannot again be tried for murder in 


the first degree. Ib. 


13. INSTRUCTIONS IN A MURDER Cask. It is error to instruct the jury 
as to murder in the second degree when, under the facts shown by 
the evidence, if defendant committed the homicide at all, he is 
guilty of murder in the first degree, and of no other grade of hom- 
icide. The State v. Stoeckli, 559. 
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14. MuRDER IN THE SECOND DEGREE. Malice is an ingredient in the 


crime of murder in the second degree. Jb. 


EVIDENCE ON MURDER TRIAL. See The State v. Nugent, 136. 


BAIL IN CASE OF HOMICIDE. See Ex Parte Claunch, 233. 


1. 
9 
{ 
5. 
. 
9 


~. 











NATIONAL BANKS. 


THEIR POWER TO AVAIL THEMSELVES OF REAL ESTATE SECURITY: 
PENALTY FOR ACTS ULTRA VIRES. If a National bank discounts a 
note secured by deed of trust on real estate, the security passes to 
and may be enforced by the bank. The transaction is a violation 
of section 5137 of the Nationai banking act; but neither the bor- 
rower nor a creditor of the borrower can avail himself of that fact. 
The only penalty to which the bank is liable is forfeiture of its char- 
ter, and that penalty can be invoked only by the sovereign, the Uni- 
ted States. Thornton v. The National Exchange Bank, 221. 


MUNICIPAL TAXATION OF NATIONAL BANKS. A State has no power to 
authorize any taxation of National banks except such as is per- 
mitted by the National banking act of Congress, i. ¢.,a tax on the 
shares of the banks. It cannot authorize its municipalities to exact 
license taxes from such corporations doing business within their 
limits, The City of Carthage v. First National Bank of Carthage, 508. 


NEGLIGENCE. 


WHEN A QUESTION OF LAW, WHEN OF FACT. The question of negli- 
gence depends upon and must be determined by the circumstances 
of each case. The court may decide it as matter of law, when the 
facts are undisputed; but when the facts are disputed, or when 
they are undisputed but admit of different constructions and infer- 
ences, the question may properly be referred to the jury. Mauer- 
man v. Siemerts, 101. 


Case apsupGep. In an action for the negligent wounding of 
plaintiff, a girl about eleven years old, it appeared that as she was 
passing along the sidewalk in front of a house which defendants 
were in the act of tearing down, a brick fell from the house and 
struck her on the head, inflicting the injuries complained of. The 
evidence also showed that defendants had placed a barrier across 
the sidewalk, at the end of the house which plaintiff, at the time of 
the accident, was approaching, which consisted of a plank fastened 
to the house and sloping downward to the curbstone or outer edge 
of the pavement, where it was nailed to a tree; that the space be- 
tween the plank and pavement next to the house was from three to 
five feet, sufficient to allow grown persons to pass under without 
difficulty, by stooping slightly, and that it offered no obstacle to the 
passage of children of plaintiff’s age. It was also shown by one 
witness that on the morning of the accident he was so impressed 
with the insufliciency of the guard that he called to defendants’ 
workmen to put up additional guards, and warned his own children 
and others of the danger of using the sidewalk. It appeared on the 
other hand that plaintiff passed around the barrier by walking in 
the gutter. and then stepped back upon the sidewalk, when she was 
hurt; Held, that the trial court properly left it to the jury to say 
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whether the accident was the result of defendants’ negligence in 
failing to provide a suflicient barrier, or of plaintiff’s negligence in 
disregarding the one provided. Tb. 


A CASE OF CONTRIBUTORY NEGLIGENCE ON THE PART OF PLAINT- 
IFF’S INTESTATE DEFEATING RECOVERY. In an action against a 
railroad company to recover damages for the killing of plaintiff's 
husband, the evidence showed the circumstances of his death to 
have been as follows: Deceased was a repairer of cars, of some 
years experience, in the service of another company, and was fa- 
miliar with defendant’s freight yard, and knew that the work of 
switching and making up trains was constantly going on there. 
He also knew the customary mode of doing this work. Defendant 
had in its yard a repair track, and separate from it, a track known 
as a transfer track, which was specially set apart for cars whose con- 
tents were to be transferred to other roads. On the day of the acci- 
dent defendant’s car repairer was engaged in inspecting a car stand- 
ing on this transfer track, when deceased happened to pass by. He 
called to deceased to look at some work that had been done upon 
the car. Deceased was in the act of complying with this request, 
and was probably standing or stooping on the track at one end of 
the car, when another car switched down the track from the oppo- 
site direction in the usual manner, struck the first and sent it for- 
ward several feet, running over him and inflicting the injuries of 
which he died. Defendant’s car repairer, (who was the only eye- 
witness, ) testified that the accident happened almost the instant he 
spoke to deceased. The evidence tended strongly to show that there 
was a brakeman in charge of the colliding car, but that it would 
have been impossible for him, if he was on the look-out, to see de- 
ceased. Held, that plaintiff was not entitled to recover. Hallihanv. 
The Hannibal & St. Joseph Railroad Company, 113. 


CoNTRIBUTORY NEGLIGENCE. It is settled law in this State that al- 
though the defendant may have been guilty of negligence con- 
tributing to prodnce the injury complained of, still if plaintiff was 
also guilty of negligence proximately ——— thereto, defend- 
ant is not liable unless his negligent act occurred after he became 
aware of the danger to which the plaintiff, by his own neglect, had 
exposed himself. Hence, where the defendant’s neglect consisted 
in the erection and maintenance of a dangerous structure obvious 
to the senses long before the accident ; Held, that he was not liable, 
whether the structure could have been differently built or not. 
Rains v. The St. Louis, Iron Mountain & Southern Railway Company, 


164 


INJURY TO SERVANT HAVING KNOWLEDGE OF DANGER. Ifa brakeman 
knows that a foot bridge over the railroad upon which he is em- 
ployed, is too low to permit a man standing erect on the top of a 
freight car to pass under it in safety, and, nevertheless, remains in 
the service of the company, and while passing under the bridge 
on the top of a freight car stands erect and is killed by coming in 
contact with the bridge, the company is not liable. Jb. 


A CASE OF CONTRIBUTORY NEGLIGENCE, DEFEATING RECOVERY ON TITE 
PART OF THE PLAINTIFF. In an action against a street railway com- 

any to recover damages for the killing of plaintiff’s child by de- 
= ant’s car, the facts appeared, by the testimony of plaintiff’s wit- 
ness, to be as follows: The car was moving at a moderate rate of 
speed on a slightly down grade, and witness was standing beside the 
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driver, when he heard the driver shout, ‘“ look out,” “ hold on,” or 
“stop.” Turning, he saw plaintiff’s child, (a boy three years old,) 
about six feet ahead of the car-mules and four feet from the track, 
and running toward the track. The driver, with his right hand on 
the brakes and his left pulling on the lines with such force that the 
tongue went up over the heads of the mules, was doing his best to 
stop the car. The child ran to the middle of the track, where he 
was overtaken and crushed by the car. The whole transaction 
seemed to the witness to have occurred “in a moment.” There 
was no positive proof that the driver saw the boy at all before he 
hallooed; Held, that on this state of facts the plaintiff was not en- 
titled to recover. Maschek v. St. Louis Railroad Company, 276. 


FAILURE OF RAILROAD TO RING OR WHISTLE. The signal adopted 
and habitually used at a certain elevator to notify the laborers en- 
gaged in loading and unloading railroad cars, of the incoming of a 
train, was a cry by one of the employees of the elevator company : 
“The cars are coming.” The evidence showed that this was a safer 
signal at that place than the ringing of a bell or sounding of a 
whistle would have been. In an action brought against the railroad 
company by a laborer who had been at work at the elevator for 
some weeks and knew the accustomed signal, to recover damages 
for an alleged negligent wounding by an incoming train; Held, 
that the failure to ring or whistle was not negligence. Speed v. The 
Atlantic & Pacific Railroad Company, 303. 


But the fact that the accustomed signal was given by the 
servant of the elevator company would not exempt the railroad 
company from liability if its servants were guilty of negligence occa- 
sioning plaintiff’s injury. Jb. 


CoONTRIBUTORY NEGLIGENCE NOT FXCUSE!, UNLESS. If the plaintiff 
in an action for personal injuries grounded on defendant's negli- 
gence, has himself been guilty of negligence contributing to the in- 
juries complained of, he cannot recover, though the defendant be 
howler guilty, unless the defendant, at the time he committed his 
negligent act, was aware of the danger to which the plaintiff was 
exposed. Zimmerman v. The Hannibal & St. Joseph Railroad Com- 


pany, 476. 


RAILROAD: FAILURE TO RING OR WHISTLE. While failure to ring the 
bell or sound the whistle, as the train approaches a street crossing, 
constitutes negligence per se on the part of the railroad company, it 
does not necessarily entitle the plaintiff to a verdict against the 
company ina case where he was himself guilty of negligence. Jb. 


CONTRIBUTORY NEGLIGENCE: CASE ADJUDGED. Plaintiff, a man of 
mature years, in his right mind, with his eye-sight unimpaired, but 
deaf, without looking to see if a train was coming, went upon a rail- 
road track and started down the track, when he was almost in- 
stantly struck and injured by a train approaching from behind. 
A short distance before reaching the track oe passed a point where 
the train was in full view ; and a sidewalk for the use of pedestrians 
ran along-side the track; Held, a case of negligence precluding 
recovery against the railroad company for the injuries sustained. 


DvuTY OF TRAVELER TO LOOK AND LISTEN FOR TRAIN AT CROSSING. 
It cannot be declared, asa matter of law, that a footman is bound, 
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before crossing a railway track to stop, in order to look and listen for 
trains. That rule is applicable only to persons traveling in wagons 
or other vehicles which make a noise that would necessarily inter- 
fere with their hearing. Jb. 





Every person about to go upon a railway track, is 
bound first to use his senses of sight and hearing to ascertain 
whether a train is approaching. Tb. 


ACTION FOR NEGLIGENCE: RAILROAD: PLEADING. A petition in an 
action against a railroad company by an employee, stating, without 
any specific facts, that the plaintiff was injured in consequence of 
the negligence of the company in using defective machinery and in 
running and managing its railroad and cars, would be fatally de- 
fective; and when such general allegations are used in connection 
with a specific statement of a cause of action, they will be treated 
as explanatory of that statement only, and will not enable the 
plaintiff to recover for any other cause ‘of action. Waldhier v. The 
Hannibal & St Joseph Railroad Company, 514. 


: VARIANCE BETWEEN ALLEGATA AND PRORATA. Where the alle- 
gation in a petition against a railroad company is that the plaintiff 
received the injuries complained of through the negligence of the 
company in having and using defective machinery, and in running 
and managing its railroad and cars, and the proof is that the injury 
Sy occasioned by a broken frog, the plaintiff cannot recover. 

b. 


———: VARIANCE: FAILURE OF PROOF. In such a case as the fore- 
going the variance is not one which will be deemed immaterial un- 
less it is shown tothe court by the affidavit of the party that he has 
been misled and in what respect, (as provided by section 1, page 
1033, Wagner’s Statutes,) but it is a case of entire failure of proof 
within the meaning of section 1, page 1058, Wagner’s Statutes. Jd. 


Equity will not relieve against mistake occurring through negli- 
gence. Brown v. Fagan, 563. 


RAILROAD, DUTY OF TRAVELER APPROACHING: CONTRIBUTORY NEG- 
LIGENCE. A traveler approaching a railroad track is bound to use 
his eyes and ears, so far as there is an opportunity, and where, by 
the use of these organs, danger may be avoided, notwithstanding 
the neglect of the railroad company’s servants to give the signals, 
the omission of the plaintiff to use his senses to avoid the danger 
is concurring negligence entitling defendant to a non-suit. Henze v. 
The St. Louis, Kansas City & Northern Railway Company, 636. 


FAILURE OF RAILROAD TO RING OR WHISTLE. See Hodges v. The St. Louis, 


Kansas City & Northern Railway Company, 50. 


NEW TRIAL. 


A new trial will not be granted on account of newly discovered evidence 


which is merely cumulative. The Slate v. Redemeier, 173. 
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NON-NEGOTIABLE PAPER. 


See CERTIFICATE OF Deposit. 


NOTICE. 


1. ACTION FOR NUISANCE ERECTED BY DEFENDANT'S PREDECESSOR: RULE 
As TO Notice. To maintain,an action against a lessee for the con- 
tinuation of a nuisance erected by his lessor, before the lease, it 
is not necessary to show that the lessee was notified of the exist- 
ance of the nuisance and was requested to abate it. It is sufficient 
if it appears that he knew of its existence. Dickson v. The Chicago, 
Rock Island & Pacific Railroad Company, 575. 


2. PRESUMPTION THAT TRIAL COURTS OBSERVE THEIR OWN RULES AS TO 
Notice. If the record shows that a motion requiring notice was 
heard by the trial court less than five days after the service of no- 
tice upon the parties, this court will presume that such practice is 
permitted by th: rules of the trial court, unless the contrary ap- 
pear by the record. Section 3507, Revised Statutes, while prescrib- 
ing five days as the general rule, authorizes the trial courts to shor- 
ten the time to less than five days. Henze v. The St. Louis, Kansas 
City & Northern Railway Company, 636. 


To GUARANTOR OF DEMAND AND REFUSAL TO PAY, NOT REQUIRED. See The 
Singer Manufacturing Company v. Hester, 91. 


To ADMINISTRATOR, NECESSARY IN PROCEEDINGS UNDER SECTION 67, PAGE 
81, WAGNER’S STATUTES. See Brown v. Weatherby, 152. 


FOREIGN JUDGMENT MAY BE IMPEACHED COLLATERALLY FOR WANT OF NO- 
Tice. See Napton v. Leaton, 358. 


OF APPEAL, HOW WAIVED. See Parmerlee v. Williams, 410. 


To DEBTOR, OF HIS EXEMPTION RIGHTS. See Brown vy. Hoffmeister, 411. 


NUGATORY ACT. 


THE LAW DOES NOT REQUIRE THE DOING OF. Thus, where an execution 
debtor, in advance of a levy, notifies the officer holding the writ 
that he claims exemption for all his property, the latter will not be 
liable in damages if he makes the levy without formally apprising 
him of his rights under the exemption law. Brown v. Hoffmeister, 
411. 


NUISANCE. ' 


1. SuRFACE WATER, RIGHTS OF ADJOINING PROPRIETORS CONCERNING. 
A land owner has no right by crecting an embankment to stop the 
natural flow of surface water, or to divert its course so as to throw 
it upon the land of his neighbor. Overflowed water from a river, 

in time of flood, is surface water within the meaning of this rule. 
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to 


IN DEX. 


Hove, J., dissenting. Shanev. The Kansas City, St. Joseph & Coun- 
cil Bluffs Railrvuad Company, 237. 


ACTION FOR NUISANCE ERECTED BY DRFENDANT’S PREDECESSOR: RULE 
as TO Notice. To maintain an action against a lessee for the con- 
tinuation of a nuisance erected by his lessor, before the lease, it is 
not necessary to show that the lessee was notified of the existence of 
the nuisance and was requested to abate it. It is sufficient if it ap- 
pears that he knew of its existence. Dickson v. The Chicago, Rock 
Island & Pacific Railroad Company, 575. 


REPEATED 1NJuURIES. Where the injuries sustained by reason of a 
nuisance consist in the destruction of crops from year to year, the 
plaintiff will not be limited to a single action, but may sue from 
time to time as often as the damage occurs. Jb. 


NUNC PRO TUNC ENTRY. 


MAY BE MADE PENDING WRIT OF ERROR: EVIDENCE. A nunc pro tunc 


entry of judgment relates back to the date at which the judgment was 
rendered. Such an entry may be made pending a writ of error in 
the case; but no evidence will be received in support of a motion 
for such an entry other than the papers and files in the cause, or 
something of record, or in the minute book, or on the judge’s 
docket. Gamble v. Daugherty, 599. 


OFFICER. 


NON-LIABILITY OF PUBLIC OFFICERS ON ILLEGAL CONTRACTS EXECUTED 
ON BEHALF OF THE PUBLIC. Where the officers of a public or mu- 
nicipal corporation, acting officially, enter into a contract under 
an innocent mistake of law, in which the other contracting party 
equally participates, with equal opportunities of knowledge, neither 
party at the time looking to personal liability, the officers are not 
personally liable; and the same rule applies to the officers of a 
public body which is not a corporation. Mumphrey v. Jones, 62. 


CasE ADJUDGED. Defendant executed a note as director of a pub- 
lic school district, for the benefit of the district, in good faith believ- 
ing himself authorized to bind the district, and intending to bind it 
and not himself. The other parties to the note, before it was exe- 
cuted, concluded from an examination of the school law, that the 
district could be so bound. This proving to be an erroneous con- 
clusion, this action was brought to charge the defendant as maker. 
Held, that he was not bound. Ib. 


CONSTITUTIONAL LAW: SUBJECT AND TITLE OF ACT: ELECTION LAW. 
If all the parts of an act are germane to the —— indicated b 

the title, the act does not violate section 28, article 4 of the consti- 
tution, which provides that “no bill shall contain more than one 
subject, which shall be clearly expressed in its title.” A provision 
in an act “ concerning popular elections,” authorizing the governor 
to fill vacancies in enetive offices is germane to the general subject 
and is valid. R.S. 1879,2 5527. The State ex rel. The Attorney Gen- 
eral v. Mead, 266. 
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PARENT AND CHILD. 


EXECUTORY PROMISE BY PARENT TO CHILD FOR CONVEYANCE: S8PE- 








CIFIC PERFORMANCE. While a mere promise made by a parent 
to a child to give him an estate, supported by no other considera- 
tion than love, will not be enforced if the parent dies without hav- 
ing conveyed, a promise in writing declared in the instrument to be 
founded upon a valuable consideration, and conditioned that the 
child shall enter and improve the land, followed by actual entr 

and improvement, will be binding; and specific performance will 
be enforced. Hagar v. Hagar, 610. 


PARTIES. 


To suit FoR PARTITION. Where it appears from the facts in evi- 
dence in a suit for partition that a person who is not a pw to the 
record has an interest in the land, no partition should be ordered 
until he is made a party. Dameron v. Jameson, 97. 


To suirin equity. One who has executed two deeds to different 
persons, both purporting to convey the whole title to the same land, 
is not a necessary party defendant to an equitable proceeding 
brought by one of his grantees against the other to adjust their con- 
flicting claims. Jb. 


Derect or. It is too late to raise the objection of defect of parties 
after verdict. Sumner v. Cottey, 121. 


To sviIT TO ESTABLISH Devise. A suit to establish a devise in favor 
of an incorporated religious society, should be brought in the 
name of the society, and not in the name of the “ board of trus- 
tees” through which such societies were required by section 12, ar- 
ticle | of the constitution of 1865, to manage such land as they were 
allowed to hold. First Baptist Church v. Robberson, 326. 


One who claims to be the beneficiary intended by a will may main- 
tain a suit to construe the will. Jb. 


To acrion For conversion. One of two joint owners of goods can- 
not sue alone fortheirconversion. Little v. Harrington, 390. 


RULE THAT PLEA IN BAR WAIVES DILATORY PLEAS, CHANGED BY 
STATUTE: NON-JOINDER OF PARTIES. Sections 4 and 13, article 5 of 
the practice act, (Wag. Stat., pp. 1014, 1016; R. 8S. 1879, 22 3518, 3522,) 
have had the effect of doing away with the common law rule that 
a plea in bar waives all dilatory pleas, or pleas not going to the 
merits. A plea of non-joinder of parties plaintiff, therefore, may 
now be united in the same answer with matter in bar of the action. 
(Overruling Rippstein v. Insurance Company, 57 Mo. 86, and Fordyce 
v. Hathorn, 57 Mo. 120.) 


Hein, WHEN NOT PROPER PARTY TO suIt. The heir is neither a 
necessary nor proper party to be joined with the administrator in 
an action to recover a demand due the decedent. Hellman », 
Wellenkamp, 407. 


DeATH OF PARTY: REVIVOR OF suit. If one of the plaintiffsin an 
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action dies, it is error to proceed to judgment without taking the 
statutory steps to bring in the successors in interest. R. &., 2 3663. 
Gamble v. Daugherty, 599. 


PARTITION. 


NECESSARY PARTIES. Where it appears from the facts in evidence 
in a suit for partition that a person who is not a party to the record 
has an interest in the land, no partition should be ordered until he 
is madea party. Dameron v. Jameson, 97. 


PARTITION, WHEN DEFENDANT IS IN ADVERSE POSSESSION. The doc- 
trine that partition will not lie when the defendant is in adverse 
possession of the premises, does not apply when the plaintifi’s title 
is an equitable one only. Jo. 


PARTNERSHIP. 


PARTNERSHIP PROPERTY, POWER OF SURVIVING PARTNERS OVER. 
One of the members of a firm having died, the survivors formed a 
—_ oa on and continued to carry on the business. Sub- 

uently, they made an assignment for the benefit of their indi- 
vi ual creditors and the creditors of the new firm. The property 
conveyed to the assignees was real estate, the title to which was 
vested in the surviving partners, but which belonged to the old 
firm; Held, that the assignees took no title by the assignment. 
Tiemann v. Molliter, 512. 


PARTNERSHIP: ADMINISTRATION. The mere fact that final settle- 
ment has been made of a partnership estate in the probate court, 
does not invest the administrator with title to the property of the 
estate on hand at the time of such settlement. 


ABORTIVE CORPORATION ; JOINT LIABILITY OF ASSOCIATES. See Richardson 


v. Pitts, 128. 


EVIDENCE TO PROVE PARTNERSHIP. See Filley v. McHenry, 417. 


PAYMENT. 


Unper protest. See Clowdis v. The Hannibal & St. Joseph Railroad 


Company, 510. 


PERPETUAL SUCCESSION. 


MEANING OF THE WORDS AS USED TO DEFINE DURATION OF CORPORATE 


FRANCHISE. See Fairchild v. Masonic Hall Association, 526. 
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PERSONAL INJURIES. 
See MASTER AND SERVANT. 


NEGLIGENCE. 


PLEADING. 


JOINDER OF ACTIONS. A suit to set aside on the ground of fraud, a 
conveyance by a debtor of land not included in his assignment for 
the benefit of creditors, should not be joined with a suit for an ac- 
counting under the assignment. Hatcher v. Winters, 30. 


One of two joint owners of goods cannot sue alone for their con- 
version. Little v. Harrington, 390. 


RULE THAT PLEA IN BAR WAIVES DILATORY PLEAS, CHANGED BY STAT- 
UTE: NON-JOINDER OF PARTIES, Sections 4 and 13, article 5 cf the 
practice act, (Wag. Stat., pp. 1014, 1016; R. 8. 1879, #% 3513, 3522,) 
have had the effect of doing away with the common law rule that 
a plea in bar waives all dilatory pleas, or pleas not going to the 
merits. A plea of non-joinder of parties plaintiff, therefore, may 
now be united in the same answer with matter in bar of the action. 
(Overruling Rippstein v. Insurance Company, 57 Mo. 86 and Fordyce 
v. Hathorn, 57 Mo. 120.) Jb. 


GUARANTOR CANNOT BE SUED JOINTLY WITH PRINCIPAL DEBTOR. The 
undertaking ofa guarantor is his own separate and independent 
contract, distinct from that of the principal debtor. They cannot, 
therefore, be jointly sued. Parmerleev. Williams, 410. 


LANDLORD AND TENANT: CONTRACT: TORT: MISJOINDER OF PARTIES. 
A landlord cannot maintain a joint action for rent against his tenant, 
and for conversion against another person, who, with knowledge of 
his lien rights, has bought the crop and disposed of it. Phillips v. 
Flynn, 424. 


Ir is too late after filing answer to object to the petition on the 
ground that it blends two distinct causes of action in the same 
count. Thompson v. School District, 495. 


ACTION FOR NEGLIGENCE: RAILROAD: PLEADING. A petition in an 
action against a railroad company by an employee, stating, without 
any specific facts, that the plaintiff was injured in consequence of 
the negligence of the company in using defective machinery and in 
running and managing its railroad and cars, would be fatally de- 
fective ; and when such general allegations are used in connection 
with a specific statement of a cause of action, they will be treated 
as explanatory of that statement only, and will not enable the 
plaintiff to recover for any other cause of action. Waldhier v. The 
Hannibal & St. Joseph Railroad Company, 514. 


VARIANCE BETWEEN ALLEGATA AND PROBATA. Where the al- 
legation in a petition against a railroad company is that the plaintiff 
received the injuries complained of through the negligence of the 
company in having and using defective machinery, and in running 
and managing its railroad and cars, and the proof is that the injury 
was occasioned by a broken frog, the plaintiff cannot recover. Jb. 
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: VARIANCE: FAILURE OF PROOF. In such a case as the fore- 
oing the variance is not one which will be deemed immaterial un- 
ess it is shown to the court by the affidavit of the party that he has 

been misled and in what respect, (as provided by section 1, page 

1033, Wagner’s Statutes,) but it is a case of entire failure of proof 

within the meaning of section 1, page 1058, Wagner’s Statutes. 6. 





CounTerR-cLAIM: ‘‘ TRANSACTION” DEFINED. The term “ transac- 
tion” as used in the code definition of counter-claim, (R. S. 1879, 
2 3522,) includes all the facts and circumstances out of which the 
injury complained of by plaintiff arose. If these facts and circum- 
stances also furnish to the defendant a ground of complaint, or cause 
of action against the plaintiff, the defendant will be entitled to pre- 
sent such cause of action as a counter-claim, showing by proper 
averments that it is a part of the same transaction which is made 
the foundation of plaintiff’s claim. Ritchie v. Hayward, 560. 





Where the “‘transaction”’ originated in a contract, the de- 
fendant may plead a breach of the contract by way of counter- 
claim, though the plaintiff’s action isin tort. Ib. 


TOWNSHIP ORGANIZATION: PLEADING ORDER OF TOWNSHIP BOARD. 
The township board, as it existed under the township organization 
law, (Acts 1873, p. 97,) being a tribunal of special jurisdiction, in 
pleading its order for the opening of a road as a justification to an 
action for trespass, it was necessary either to aver specially the facts 
which authorized the board to make the order, or else, (as per- 
mitted by section 42, page 1020, Wagner’s Statutes,) to state gen- 
erally that the order was duly made. Robinson v. Jones, 582. 


. Correction or pegp. If the pleadings contain no prayer for the 


14. 


16. 


correction of a deed, it is not competent for the court to order a 
correction to be made. Gamble v. Daugherty, 599. 


Ix esectment. If the deed under which plaintiff in ejectment 
claims title is defective in description, his petition should give an 
adequate description, and then upon the trial it may be competent 
for him to supply the defect by parol evidence. Livingston County v. 
Morris, 603. 


A petition in ejectment should describe the land sued for in such 
terms that, in the event of plaintiff’s recovery, an officer, charged 
with the execution of a writ of possession describing it in the same 
terms, will know from the writ what land it is his duty to put the 
plaintiff in possession of. Ib. 


OBLIGATION FOR PAYMENT OF MONEY AND ATTORNEY'S FEE FOR COL- 
LECTION : TRANSFERRER’S LIABILITY. An obligation for the payment 
of money which contains a stipulation that, if not paid at maturity 
and the same is placed in the hands of an attorney for collection, 
the makers shall pay an additional sum of ten per cent asan attor- 
ney’s fee, is not a promissory note. A transferrer of such an instru- 
ment is to be treated as but an assignor, not an indorser; he is not 
jointly liable with the maker, and no joint action can be maintained 
against them. First National Bank of Trenton v. Gay, 627. 


In EJEcTMENT. See Estes v. Long, 605. 
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PLEADING, CRIMINAL. \ 


INDICTMENT FOR MURDER: VARIANCE. A variance between the true 
name of the deceased and the name as given in an indictment for 
his murder, will not prevent conviction unless the trial court finds 
it to be material to the merits of the case and prejudicial to the 
defense. The State v. Sharp, 218. 


INDICTMENT FOR HOG STEALING. The stealing of a hog being no 
longer grand larceny irrespective of value, (R. S. 1879, ? 1307,) an 
indictment for stealing one should allege either that it was of the 
value of $30, or more, or that it was under that value. The State v. 
Pedigo, 443. 


INDICTMENT FOR FALSE PRETENSES. An indictment under the statute 
against obtaining money under false pretenses, (R. 8., 2 1561,) 
charged that the money was obtained “‘ by means and by use of a 
cheat and a fraud, and a false and fraudulent representation and 
pretense, and a false and bogus check and instrument, with intent,” 
&e.; Held, that it was not objectionable on the score of duplicity 
or multifariousness, or of the generality of the term used. The State 
v. Fancher, 460. 


INDICTMENT FOR STEALING cCoRN. An indictment under section 
72, page 465a, Wagner’s Statutes, for stealing corn, alleged that the 
owner of the land from which the corn was taken, was to the grand 
jurors unknown, but that it was in the possession and under the con- 
trol of one R. Theindictment being assailed on the ground that 
these averments were inconsistent. Held, that the objection was 
untenable. The Staie v. Schatz, 502. 


Such an indictment need not state who was the owner of 
the corn, or that the name of the owner was unknown to the jury. 
Ib. 





The land from which the corn was taken was described in 
an indictment drawn under section 72, supra, as “lots 53, 54, 66, 
67 and 68, in range H, of the city of Cape Girardeau.” Held, asuf- 
ficient description. Ib. 





INDICTMENT FOR FELONIOUS ASSAULT: SURPLUSAGE. An indictment 
under section 1264, Revised Statutes, in one count, charged that 
defendant ‘‘did assault, strike, stab, cut, maim, wound and dis- 
figure” one P. Held, that there was no duplicity or repugnancy. 
All the acts charged might be the result of a single assault. If any 
of them were unnecessarily alleged, it was surplusage, but would 
not vitiate the indictment. The State v.. Van Zant, 541. 


PLEDGE. 


EFFECT OF BLANK INDORSEMENT OF NON-NEGOTIABLE CERTIFICATE 

or peposit. A blank indorsement of a non-negotiable certificate 

of deposit by the payee thereof, accompanied by delivery, will en- 

able the holder to make a valid pledge of the certificate to an inno- 

cent party, without reference to the equities between himself and 

the payee. The pledgee is authorized to infer absolute ownership and 
46-71 
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full right in the holder to pledge; but as against the true owner his 
recovery will be limited to the amount of his loan. The Jnter- 


national Bank v. The German Bank, 183. 


2. ——-—. The certificate in question in this case had, written across 
its face, the following words: ‘ This certificate is subject to any 
subsequent claim for collection or any other fees arising out of the 
disbursement of the legacy of which this money is part of pro- 
ceeds.”” The bank which issued the certificate not asserting any 
rights under this stipulation, Held, that as between the other par- 
ties, it did not affect the operation of the foregoing rule. 


PRACTICE. 


1. InraNcy: practics. A minor can appear to an action only by 
guardian or next friend, not by attorney. Gamache v. Prevost, 84. 





; REFEREE. An action to which a minor is a party cannot 
be referred to a referee. Tb. 


8. IMPEACHMENT OF WITNESS. When a witness is called to impeach 
another by proof of general character, a liberal cross-examination 
touching his means of knowledge should be allowed. The State v. 
Miller, 89. 


4. DEFECT OF PARTIES: PRACTICE. It is too late to raise the objection 
of defect of parties after verdict. Sumner v. Cottey, 121. 


5. SUMMONS, APPEARANCE WAIVES INSUFFICIENCY OF. A defendant, 
by appearing and defending the suit, waives all objections to the 
sufficiency of the summons. Hulett v. Nugent, 131. 


6. JuSTICE OF THE PEACE: POWER TO AMEND TRANSCRIPT. A justice of 
the peace has no power to file an amended transcript for appeal 
without an order of the circuit court. Such order should distinctly 
specify the amendment to be made; and any amendment not di- 
— by the order will be void and without effect. Smith v. Chap- 
man, 217. 


7. IRREGULARITY ©# PROCEDURE NOT COLLATERALLY QUESTIONABLE: 
DEED. The fact that a petition was not verified in strict conformity 
to the practice act (R. 8S. 1855, p. 1234, 2 20) would not avail ina 
collateral proceeding to defeat a sheriff’s deed, given in pursuance 
of an execution sale under the judgment. Gilkeson v. Knight, 403. 


8. EVIDENCE OF CHARACTER: PRACTICE. Evidence in support of a wit- 
ness’ character for truth and veracity offered before any impeach- 
ing testimony is introduced, is premature and should be excluded. 
The State v. Cooper, 436. 


9. JupGment. A judgment being an entirety, a reversal for error 
committed in favor of one of several defendants carries the whole 
judgment. St. Joseph Fire & Marine Insurance Company v. Hauck, 


‘ 


10, ENTRY OF APPEARANCE OF SCHOOL DISTRICT AS DEFENDANT. A 
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school district may enter its voluntary appearance as defendant in 
an action without any order of the board made ata formal meeting 
and entered of record. If the appearance be entered by one mem- 
ber of the board with the knowledge and consent of the others, they 
annot, after verdict, object to the regularity of the proceeding. 
Thompson v. School District, 495. 


JupGmMEentT. Where the petition in an action against two defendants 
expressly alleges a partial liability only on the part of each to an- 
swer plaintiff’s demand, a judgment against one for the whole 
amount is erroneous. Ib. 


Ir is too late after filing answer to object to the petition on the 
ground that it blends two distinct causes of action in the same 
count. Ib. 


DIMINUTION OF THE RECORD, HOW CORRECTED. When a diminu- 
tion of the record is suggested and a certiorari issued, the entire 
record, as it exists in the court below, should be returned to this 
court. A certificate of the clerk of the court below that the record 
already sent up is imperfect or inaccurate in any designated par- 
ticular will be of no effect. The State v. Van Zant, 541. 


SKELETON BILL OF EXCEPTIONS. It is not essential that the bill of 
exceptions, as originally filed in the court below, shall contain the 
instructions; it is sufficient if they are therein called for in such 
manner as to enable the clerk to identify them when he comes to 
write out the bill at full length. Jb. 


NuNcC PRO TUNC ENTRIES: MAY BE MADE PENDING WRIT OF ERROR: 
EVIDENCE. A nunc pro tunc entry of judgment relates back to the 
date at which the judgment was rendered. Such an entry may be 
made pending a writ of error in the case; but no evidence will be 
received in support of a motion for such an entry other than the 
papers and files in the cause, or something of record, or in the 
minute book, or on the judge’s docket. Gamble v. Daugherty, 599. 


DEATH OF PARTY; REVIVOR OF suIT. If one of the plaintiffs in an 
action dies, itis error to proceed to judgment without taking the 
statutory steps to bring in the successors in interest. R. S., 2 3663. 
Ib. 


A judgment by default rendered before the expiration of the time 
allowed by law for pleading, is irregular, and should be set aside on 
motion of the party aggrieved. First National Bank of Carthage v. 
Marlow, 618. 


OBLIGATION TO PAY MONEY AND ATTORNEY’S FEES: PRACTICE. Since 
an obligation for the payment of money, containing a stipulation 
for payment of attorney’s fees besides, is not a promissory note, 
(See First National Bank v. Marlow, ante, p. 618,) a suit on such an 
instrument is not, under the statute, triable at the return term. 
Storr v. Wakefield, 622. 


NoTicE: PRESUMPTION THAT TRIAL COURTS OBSERVE THEIR OWN 
ruLEs. If the record shows that a motion requiring notice was 
heard by the trial court less than five days after the service of no- 
tice upon the parties, this court will presume that such practice is 
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permitted by th» rules of the trial court, unless the contrary ap- 
pear by the record. Section 3507, Revised Statutes, while prescrib- 
ing five days as the general rule, authorizes the trial courts to shor- 
ten the time to less than five days. Henze v. The St. Louis, Kansas 
City & Northern Railway Company, 636. 


BILL oF Exceptions. If a motion for new trial filed in due time 
be continued to a succeeding term of court, a bill of exceptions filed 
at the term at which the motion is determined will preserve excep- 
tions taken at the trial. Jb. 


RULE AGAINST COMMUNICATIONS BETWEEN WITNESSES. See The State v. 


Hopper, 425. 


AS TO PUTTING WITNESSES UNDER THE RULE. See The State v. Hughes, 


633. 


PRACTICE, CRIMINAL. 


INDICTMENT PENDING FORMER INDICTMENT FOR SAME OFFENSE : 
practice. The finding of an indictment does not ipso facto quash a 
pending indictment against the same defendant for the same offense. 
The statute, (Wag. Stat., 2 4. p. 1087,) requires that the indictment 
first found shall be quashed by the court, and until that is done, 
the defendant cannot be put upon his trial on the second. The 
State v. Smith, 45. 


VENUE. The conviction in this case is set aside because there is 
no evidence in the record to show that the offense was committed 
within the jurisdiction of the trial court. The State v. Miller, 89. 


The State is not bound to furnish the defendant with a list of her 
witnesses before trial. The State v. Nugent, 136. 


IMPROPER REMARKS BY PROSECUTING ATTORNEY. The trial court bav- 
ing failed to instruct the jury upon a material point, the prosecut- 
ing attorney, in his closing argument, undertook to supply the 
omission, and in doing so, against the defendant’s objection and 
without interruption by the court, used language which was calcu- 
lated to mislead the jury, and which the record seemed to show did 
mislead them. For this the judgment was reversed. The State v. 
Reed, 200. 


ATTACHMENT OF witNesses. If the fact that a witness not duly sub- 
poenaed, has been recognized to appear, is not shown by the record 
and is not otherwise made known tw the trial court at the time an 
application is made for an attachment against him, the judgment 
will not be reversed for refusal to order the attachment; especially, 
where after the attachment is refused the defendant coale as the 
testimony of the absent witness what he states in an affidavit then 
made for a continuance the witness would testify to if present. The 
State v. Hopper, 425. 


Wirvesses. It isa salutary practice, especially in criminal cases, 
to prohibit witnesses from communicating during the trial, either 
with each other or with third persons concerning the case. Ib. 


HARMLESS ERROR IN ADMITTING EVIDENCE. Where evidence preju- 
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dicial to one of the defendants in a criminal cause is erroneously 
admitted, but that one is acquitted, the other cannot make that 
error ground for reversal of a judgment against him. Jb. 


WITHDRAWING EVIDENCE BY INSTRUCTION. When evidence hasbeen 
erroneously admitted in a criminal case, an instruction to the jury 
to disregard it, will not cure the error if the evidence is of a char- 
acter to prejudice the defendant’s case; but it will suffice where 
it is apparent that it did not or was not calculated to have that 
effect. Ib. 


PROSECUTING ATTORNEY. The objections to a remark made by the 
prosecuting attorney in this case, Held, frivolous. Ib. 


HARMLESS ERROR IN INSTRUCTION. If proper instructions are given 
in a criminal case, the judgment will not be reversed for the giving 
of others which are erroneous, if they are harmless. Jb. 


INSTRUCTION AS TO ADMIssIONS. Whether defendant has made 
any admissions or not, it is not error to give the jury a general in- 
struction that if they find he has made statements or admissions 
against his interest, such statements or admissions are evidence 
against him. It would be different if the instruction contained the 
substance of a specific admission or statement. Jb. 


THe Jury room. The fact that the jury deliberated on their ver- 
dict in a room in which was a set of Missouri reports, and that the 
bailiff in charge of them remained in the same room, will not viti- 
ate a verdict if there was no improper conduct on the part either 
of the jurors or the bailiff. Jb. 


JURY: WAIVER OF RIGHT TO FULL PANEL. It is too late after convic- 
tion to object that the panel of jurors, from which the trial panel 
was selected, wasinsufficient innumber. The right to have a num- 
ber of qualified jurors equal to the number of peremptory chal- 
lenges, and twelve in addition, before proceeding with the trial, is 
a statutory privilege, (Wag. Stat., 1102, 7 7,) and is deemed waived 
if not claimed in time. The State v. Robertson, 446. 


JUDGE'S CONTROL OVER THE RECORDS OF THE couRT. If the record 
of a criminal case as made up by the clerk, erroneously fails to 
show that the defendant was present during the trial, the judge 
may, at any time during the term, cause a proper entry to be made 
showing his presence. Jb. 


ARRAIGNMENT. Whena conviction of murder in the second degree 
on an indictment charging murder in the first degree has been set 
aside, it is not necessary that the defendant be arraigned anew be- 
fore a second trialcan be had. The State v. Simms, 538. 


MURDER: MALICE: DELIBERATION. It is error for the court to sub- 
mit a murder case to the jury without defining the terms malice 
and deliberation by proper instructions. J. 


BILL OF EXCEPTIONS AFTER JUDGMENT. A defendant who has re- 
ceived sentence upon a plea of guilty is entitled to havea bill of 
exceptions allowed showing the action of the court upon a motion 
to set aside the judgment. The State v. Kring, 551. 














726 INDEX. 





18. Jury. Incriminal cases the trial court may in its discretion permit 
the jury to take with them to their room the instructions and doc- 
umentary evidence offered at the trial. The State v. Tompkins, 613. 


IN A MUNICIPAL couRT. See Missouri City v. Hutchinson, 46. 


PRACTICE IN THE SUPREME COURT. 


1. Tue Supreme Court will not inquire into the correctness of the ac- 
tion of the trial court in ruling on questions of evidence, unless the 
question is presented by the motion for new trial. Hulett v. Nu- 
gent, 131. 


2. DevayIn TRYING accuseD. This court will not interfere with the 
action of the trial court in refusing a prisoner’s motion to be dis- 
charged from custody for delay in bringing him to trial, unless it is 
made to appear by the record that the “delay was unreasonable. 
The State v. Nugent, 136. 


3. Tus court refuses to reverse a finding of facts concurred in by the 
two lower courts which successively tried this case. Schulenberg v. 
Cordell, 414. j 


4. RULE OF THIS COURT AS TO SETTING ASIDE VERDICT AS AGAINST EVI- 
pence. The Supreme Court will not reverse a judgment on the 
ground that the verdict is not warranted by the evidence, unless 
either there is a total absence of evidence, or it fails so completely 
to support the verdict that the necessary inference is that the jury 
acted from prejudice or partey. The State v. Musick, 401; The 
State v. Zorn, 415. 





PRESU MPTION. 


Or mauice. See The State v. Edwards, 312. 


~~” 


THAT TRIAL COURTS OBSERVE THEIR OWN RULES. See Henze v. The St. 
Louis, Kansas City & Northern Railway Company, 636. 


Or FRAUD, HOW RAISED. See Baldwin v. Whitcomb, 651. 


PRINCIPAL AND AGENT. 


CONSIGNEE NON-RESIDENT AT POINT OF DELIVERY: DELIVERY TO CON- 
or’s AGENT. The fact that a consignee does not reside at the 
po». where goods are to be delivered, and does not expect to be 
there to receive them, will not authorize the carrier to deliver them 
toa general agent of the consignor resident there. Wilson Sewing 
Machine Company v. Louisville & Nashville Railroad Company, 203. 


2. Aw agent who holds a note for collection only, has no power to sell 
it. Smith v. Johnson, 382. 
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No act or failure to act on the part of an agent will estop his princi- 
pal, unless the matter comes within the scope of the agency. Fou- 
gue v. Burgess, 389. 


AN affidavit for attachment made by an agent need not disclose his 
means of knowledge. (Distinguishing Eldridge v. Steamboat, 27 Mo. 
595.) Gilkeson v. Knight, 403. 


IMPLIED POWER OF AGENT. Authority given to an agent to open 
anew channel for the purpose of turning the course of a stream 
will include authority to erect a dam or break-water across the old 
bed of the stream as a means of expediting or accomplishing the 
work. Barns v. The City of Hannibal, 449. 


CRIMINAL LIABILITY OF HUSBAND FOR ACT OF WIFE. A husband is 
not criminally liable for the act of his wife in selling liquor without 
license, when the sale is made in his absence and contrary to his 
express instructions. The State v. Baker, 475. 


LIABILITY OF ASSOCIATES IN ABORTIVE CORPORATION FOR EXPENDITURES BY 


MANAGING MEMBERS. See Richardson v. Pitts, 129. 


PAYMENT TO AGENT. See Clowdis v. The Hannibal & St. Joseph Rail- 


road Company, 510. 


PRINCIPAL AND SURETY. 


SECURITIES TAKEN BY SURETY. It is well settled that securities taken 
by sureties for their indemnity, inure to the benefit of the creditor, 
and he may resort to them for satisfaction of his debt. Thornton v. 
The National Exchange Bank, 221. 


JONTRACT: ASSUMPTION OF ANOTHER’S OBLIGATION: FAILURE OF CON- 
SIDERATION. At a foreclosure of a deed of trust upon a leasehold 
interest executed by an association to secure its debts, B & T be- 
came the purchasers: As payment of the purchase money they 
assumed the debt, and by way of indemnity to certain persons who 
were sureties of the association, they executed a mortgage in their 
favor. Atthe time this transaction took place the leased property 
was subject to a deed of trust which was subsequently foreclosed, 
whereby the leasehold interest was extinguished. B & T bought 
with knowledge of this deed of trust and without warranty of title 
to the leasehold, and no fraud or deceit was practiced on them, 
Held, that as between them and the sureties whom they had indem- 
nified, the liability of the latter had not been revived, and they had 
a right to claim the benefit of the mortgage B & T had given them. 


EXTENSION OF PROMISSORY NOTE: INTEREST IN ADVANCE: PRINCI- 
PAL AND suRETY. Interest paid in advance on a note for a definite 
period, is a sufficient consideration to support a promise by the hol- 
der for forbearance during that period, so as to release a surety, if 
the promise is made without his consent. St. Joseph Fire & Ma- 
rine Insurance Company v. Hauck, 465. 


SURETY NOT RELEASED, WHEN. See Brown v. Weatherby, 152. 
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PROMISSORY NOTE. 


An agent who holds a note for collection only, has no power to sell 
it. Smith v. Johnson, 382. 


2. NEGOTIABLE NOTE: INDORSER’S LIABILITY: WAIVER OF RELEASE. An 
indorser of a negotiable note, who was ignorant of the fact that 
ya and demand of payment had not been made in time, 

ing informed by the holder that perhaps he was released from his 
indorsement, and asked whether, if that were the case, he would 
take advantage of it, refused to answer the question, but subse- 
quently offered to pay a less amount in full settlement of the de- 
mand; Held, that he had not waived his release. Long v. Dismer, 
452. 





8. EXTENSION OF PROMISSORY NOTE: INTEREST IN ADVANCE: PRINCIPAL 
AND suRETY. Interest paid in advance on a note for a definite pe- 
riod, is a sufficient consideration to support a promise by the holder 
for forbearance during that period, so as to release a surety, if the 
promise is made without his consent. St. Joseph Fire & Marine In- 
surance Company v. Hauck, 465. 


4. BLANK FOR NAME OF PAYEE. It is not indispensable to the validity 
of a promissory note that the name of the payee shall be inserted 
at the time of its execution and delivery. A blank may be left for 
the name, which may afterward be filled by any bona fide holder. 
Schooler v. Tilden, 580. 





5. OBLIGATION FOR PAYMENT OF MONEY AND ATTORNEY'S FEE FOR COL- 
LECTION, NOT A PROMISSORY NoTR. An obligation forthe payment of 
money, otherwise in the usual form of a negotiable note, contained 
a ot ony that in case it was not paid when due, the makers 
should pay an attorney’s fee of 10 per cent for collection, and au- 
thorizing judgment to be entered for the fee along with the debt. 
Held, that it was no promissory note. First National Bank of Car- 
thage v. Marlow, 618 ; Storr v. Wakefield, 622. 


6. OBLIGATION FOR PAYMENT OF MONEY AND ATTORNEY'S FEZ FOR COL- 
LECTION : TRANSFERRER’S LIABILITY. An obligation for the payment 
of money which contains a stipulation that, if not paid at maturity 
and the same is placed in the hands of an attorney for collection, 
the makers shall pay an additional sum of ten per cent as an attor- 
ney’s fee, is not a promissory note. A transferrer of such an instru- 
ment is to be treated as but an assignor, not an indorser; he is not 
jointly liable with the maker, and no joint action can be maintained 
against them. First National Bank of Trenton v. Gay, 627. 


PROSECUTING ATTORNEY. 


His CONTROL OVER CRIMINAL PROSECUTIONS, 





See Ex Parte Claunch, 233. 








REMARKS IN THE PRESENCE OF THE JURY. 


See The State v. Reed, 200; 
The State v. Hopper, 425. 
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PROTEST. 


RECOVERY OF MONEY PAID UNDER PROTEST. If a debtor pays money 


to a third party as the agent of his creditor, and afterward, under 
protest, pays again to the creditor, he cannot recover of the creditor 
that which he paid the supposed agent; for if he was really the 
agent, it was but a payment of his debt; if he wag not the agent, 
the creditor is of course not liable. The debtor’s cause of action, 
if he hasany, is for the money paid under protest. Clowdis v. The 
Hannibal & St. Joseph Railroad Company, 510. 


PUBLIC VEHICLES. 


SPRINKLING CARTS ARE. See The City of St. Louis v. Woodruff, 92. 


QUESTIONS OF LAW AND FACT. 


DAMAGES: ‘‘ CIRCUMSTANCES OF MITIGATION OR AGGRAVATION.” What 


circumstances will mitigate or aggravate a wrong done, is a question 
of law. Hence, in cases arising under the 3rd section of the dam- 
age act, (R. S. 1879, 2 2123,) if any such circumstances exist, they 
should be pointed out by proper instructions, and the jury should 
be restricted to a consideration of those so designated. Rains v. 
The St. Louis, Iron Mountain & Southern Railway Company, 164. 


WHEN NEGLIGENCE IS ONE, WHEN THE OTHER. See Mauerman v. Siem- 


erts, 101. 


CHARACTER OF BALLOTS, WHETHER FRAUDULENT, A QUESTION OF FACT. 


See Turner v. Drake, 285. 


RAILROAD. 


RAILROAD CROSSING: FAILURE TO RING OR WHISTLE: NEGLIGENCE. A 
switch-crossing provided by a railroad company across its own 
ground for ingress to and egress from its depot, is not a ‘traveled 
public road” within the meaning of section 38, of the railroad act, 
( Wag. Stat., 310). Failure of a train approaching such crossing to 
ring a bell or sound a whistle does not, therefore, constitute a vio- 
lation of that section ; but whether it may not constitute negligence 
on the part of the company depends upon the circumstances of the 
case, and is a question of fact for the jury. Hodges v. The St. Louis, 
Kansas City & Northern Railway Company, 50. 


MASTER AND SERVANT: STATION AGENT. The defendant, a rail- 
road company, madea contract with one M., by which he was to 
take entire charge and control of defendant’s freight business at 
the St. Louis station, loading and unloading cars, switching them 
back and forth in the yard, making up freight trains, and doing all 
other yard service necessary in the transaction of defendant’s freight 
business. He was also, when requested, to haul freight from the 
levee for defendant; to prepare, execute and receive all necessary 
freight bills; to keep all necessary books of account, collect freight 
money and generally act as, and discharge all the duties of a station 
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agent. To enable him properly to discharge his duties he was to 
have control over the grounds, yards and buildings, engines and 
cars of defendant at the station. Defendant was to furnish the nec- 
essary engines, and keep them in repair and supplied with fuel, 
&c., and to employ the engineers and firemen, who were to be under 
M.’s control, and were to be paid by him. For his services M. was 
to be paid monthly at the rate of fifteen cents for each ton of freight 
received or delivered, and fifty cents for each car hauled from the 
levee. The contract was to continue for five years. The business 
was to be done under the control of defendant’s superintendent and 
to his satisfaction, and if not so done, defendant could revoke the 
contract on twenty-four hours notice. M. performed no service for 
any other person than defendant. In an action to recover damages 
for injuries alleged to have been occasioned through the negligence 
of train-men in the employ of M.; //eld, that M. was not an inde- 
ndent contractor, but stood in the relation of servant to the de- 
endant. Speed v. The Atlantic & Pacific Ruilroad Company, 303. 


NEGLIGENCE: EVIDENCE: FAILURE OF RAILROAD TO RING OR WHISTLE. 
The signal adopted and habitually used at a certain elevator to no- 
tify the laborers engaged in loading and unloading railroad cara, of 
the incoming of a train, was a cry | be one of the employees of the 
elevator company: ‘The cars are coming.” The ev idence showed 
that this was a safer signal at that place than the ringing of a bell 
orsounding of a whistle would have been. In an action brought 
against the railroad company by a laborer who had been at work 
at the elevator for some weeks and knew the accustomed signal, to 
recover damages for an alleged negligent wounding by an incoming 
_— Held, that the failure to ring or whistle was not negligence. 


But the fact that the accustomed signal was given 
by the servant of the elevator company would not exempt the 
railroad company from liability if its servants were guilty of negli- 
gence occasioning plaintiff’s injury. 





DouUBLE DAMAGES: LIABILITY FOR KILLING STOCK NOT BELONGING TO 
ADJOINING PROPRIETOR. In order to subject a railroad company to 
double damages for the killing of stock of a stranger which come 
across the lands of an adjoining proprietor upon the railroad track 
through an open gate at a point when the company has such a 
fence as is required by section 43 of the railroad law, (Wag. Stat., 

p. 310,) it is incumbent upon the plaintiff to show that the premises 
of the adjoining proprietor are not inclosed by a lawful fence. Har- 
rington v. The Chicago, Rock Island & Pacific Railroad Company, 384. 





: GaTEs. If the adjoining proprietor is satisfied with 
a sliding panel or gate at his farm crossing instead of a gate hung 
and fastened with a latch or hook, as prescribed by section 43, no 
one else has a right to complain. Ib. 





A railroad company is not liable, under this section, for 
the killing of stock which come upon the track through a gate left 
open by some one else without the consent of the company. Jb. 


DoUBLE DAMAGE SECTION OF RAILROAD LAW, CONSTITUTIONAL. Sec- 
tion 43 of the railroad law, (Wag. Stat., 310,) making railroad com- 
panies liable in double damages for stock killed by them in conse- 
quence of failure to erect and maintain fences, is not obnoxious to 
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either the 5th or the 14th amendment to the constitution of the 
United States, both of which prohibit the taking of property with- 
out due process of law. Neither is it in conflict with section 8, 
article 11, of the constitution of Missouri of 1875, which declares 
that the clear proceeds of all penalties and forfeitures shall belong 
to the public school fund. Spealman v. The Missouri Pacific Railway 
Company, 434. 


FAILURE TO RING OR WHISTLE AT CROSSING. While failure to ring the 
bell or sound the whistle, as the train approaches a street crossing, 
constitutes negligence per se on the part of the railroad company, it 
does not necessarily entitle the plaintiff to a verdict against the 
company in a case where he was himself guilty of negligence. Zim- 
merman v. The Hannibal & St. Joseph Railroad Company, 476. 


DwTy TO RING OR WHISTLE. The duty of ringing or whistling ata 
street crossing ceases as soon asthe locomotive has passed the cross- 
ing. (R. S., 2806.) Jb. 


DuTY OF TRAVELER TO LOOK AND LISTEN FOR TRAIN AT CROSSING. 
It cannot be declared, asa matter of law, that a footman is bound, 
before crossing a railway track to stop, in order to look and listen for 
trains. That rule is applicable only to persons traveling in wagons 
or other vehicles which make a noise that would necessarily inter- 
fere with their hearing. Jb. 


Every person about to go upon a railway track, is bound first to 
use his senses of sight and hearing to ascertain whether a train 
is approaching. Tb. 


RIGHTS OF COMPANY AND THE PUBLIC IN PUBLIC STREETS. The rights 
of the public are not subordinate to those of the railroad com- 
pany at the crossing of a public street; but where the track runs 
along the street, the rights of the public are subordinate, and per- 
sons walking on the track must keep out of the way of trains. Jb. 


RAILROAD, DUTY OF TRAVELER APPROACHING: CONTRIBUTORY NEG- 
LIGENCE. A traveler approaching a railroad track is bound to use 
his eyes and ears, so far as there is an opportunity, and where, by 
the use of these organs, danger may be avoided, notwithstanding 
the neglect of the railroad company’s servants to give the signals, 
the omission of the plaintiff to use his senses to avoid the danger 
is concurring negligence entitling defendant to a non-suit. Henze v. 
The St. Louis, Kansas City & Northern Railway Company, 636. 


Case apsupGEp. In an action against a railroad company for the 
killing of plaintiff's husband and infant son at a public crossing, 
the testimony of plaintiff’s witnesses showed that the deceased was 
driving, in a two horse wagon, at a slow walk, along a highway, 
which crossed the railroad, when they were run over and killed by 
a train; and that the train was an extra, not running on regular 
time. The witnesses were not agreed as to whether the husband 
could have seen the train as he approached the crossing, but their 
testimony showed that while no bell was rung or whistle sounded, 
the train made plenty of noise, and the deceased could have 
heard it if he had stopped and listened ; that he did not stop to look 
or listen, or take any other precaution to avoid danger; that as he 
approached the track he was holding the lines loosely in his hands, 
apparently taking no notice of anything; that the roadway wasdry 
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and hard, and the rattling of the wagon interfered with the sound 
of the train. Held, that a demurrer to the evidence was well taken, 
and should have been sustained. Napron and Norton, JJ., dis- 
senting. Ib. 







DUTY OF COMPANY AND EMPLOYEE, AS BETWEEN THEMSELVES, IN RESPECT 
TO MACHINERY. - See Porter v. The Hannibal & St. Joseph Railroad 
Company, 66. 























CoNTRIBUTORY NEGLIGENCE. See Hallihan v. The Hannibal & St. Joseph 
Railroad Company, 113. 


PLEADINGS AND PROOFS IN ACTION AGAINST, FOR NEGLIGENCE. See Wald- 
hier v. The Hannibal & St. Joseph Railroad Company, 514. 





REASONABLE DOUBT. 


InstTrucTIONS as TO. See The State v. Nugent, 136. 


RECORDER. 





FORGERY OF HIS CERTIFICATE. See The State v. Tompkins, 613. 


REFERENCE. 


Aw action to which a minor is a party cannot be referred to a referee. 
Gamache v. Prevost, 84. 


REGISTER OF LANDS. 


His CERTIFICATE AS EVIDENCE. See Stephenson v. Stephenson, 127. 





REMAINDER. 


Contincent. See DeLassus v. Gatewood, 371. 


REPLEVIN. 


To maintain replevin, the plaintiff must be entitled to the immediate 
and exclusive possession of the property. Hence the action will 
not lie where the plaintiff and defendant at the time of the caption 
were joint owners. Lisenby v. Phelps, 522. 


RES ADJUDICATA. 


1, AN ORDER OF COURT HELD NOT RES ADJUDICATA. A court of bank- 
ruptcy ordered the assignee of a railroad company, which had ap- 
propriated plaintiff’s land to its own use, to pay him $200 for his 
damages, upon receiving from him a deed to the land. Plaintiff was 
a party to the bankruptcy proceedings, but he declined to take the 
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money or make the deed. In an action by him against one claim- 
ing under the company to recover for the land; Held, that the order 
of the bankruptcy court was no judgment and no bar to his re- 
covery. Burnes v. The St. Louis, Kansas City & Northern Railway 
Company, 163. 


FORMER JUDGMENT: NO ESTOPPEL. In a proceeding brought in 
Tennessee for the settlement of an estate in which the present 
plaintiff had an interest, to which proceeding she was not made a 
party, it was adjudged that certain land now claimed by her be- 
longed to another, who, however, was required to account for its 
value, whereby the distributive share of the present plaintiff was 
increased and she received a portion of her share in money on that 
basis. Held, that these facts did not preclude the plaintiff from as- 
serting her claim in this action. Napton v. Leaton, 358. 


See EstoppPet. 


ROBBERY. 


Murper. A homicide committed in the attempt to perpetrate robbery, 


is not necessarily murder in the first degree. The State v. Hopper, 
425. 


RULES. 


PRESUMPTION THAT TRIAL COURTS OBSERVE THEIR OWN RULES. See Henze 


v. The St. Louis, Kansas City & Northern Railway Company, 636. 


ST. LOUIS. 


PoWER TO CONTRACT AND ADJUST CLAIMS FOR PUBLIC PRINTING IN ST. 





Louis. Under the charter of the city of St. Louis as revised 
and amended in 1870,(Sess. Acts. p. 485, art. 11, 22 1, 2, 3, 4, 5,) the 
comptroller, and not the city council, had power to contract for the 
public printing. If a controversy arose between the city and the 
printer as to the amount due for work done under a contract, 
the council had no power to,adjust the dispute. Campbell v. The 
City of St. Louis, 106. 


ST. LOUIS (CITY) CIRCUIT COURT. 


See Courts, 6. 


ST. LOUIS COUNTY. 


Sr. Louis couNTy coLtLector. In the county of St. Louis, as con- 
stituted by the scheme of separation, the sheriff is ex-officio collector 
of the revenue. The State ex rel. The Attorney General v. Watson, 470. 





: SPKCIAL act. For many years prior to 1872 the offices of 
sheriff and collector had been distinct and separate in the county 
of St. Louis, by virtue of special acts. The general revenue law of 
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that year made them distinct and separate in all the counties in the 
State. (Wag. Stat.,1178, 292.) It also contained special provisions 
for the election of a collector for the county of St. Louis and for the 
collection of the revenue in that county, and prescribed qualifica- 
tions for the collector of that county not required of collectors in 
other counties. By the enforcing clause the provisions of the act 
relative to the county of St. Louis were made to take effect imme- 
diately upon its approval, the rest of the act not until two months 
later. Held that, so far as the county of St. Louis was concerned, 
the law must be deemed a special act within the meaning of section 
20, article 9 of the constitution of 1875. Ib. 


ST. LOUIS COURT OF APPEALS. 


See Courts, 1, 2. 


SALE. 


LEASE OF AN ORGAN: SALE BY LESSEE PASSES NO TITLE. One R re- 
ceived an organ from plaintiff under a written lease, conditioned 
for the payment of rent monthly, and further conditioned that R 
should have the privilege of purchasing at any time during the con- 
tinuance of the lease at a price fixed, in which event all previous 
payments of rent should be deducted. The title was expressly re- 
served to plaintiff. R, without purchasing, sold and delivered the 
organ to defendant, representing it to be hisown. Defendant bonght 
in good faith, without notice of the lease, and paid full price; Held, 
that he, nevertheless, got no title ; and it was immaterial that the 
lease was not proved or acknowledged and recorded. Sumner v. 
Cottey, 121. 


EXECUTORY CONTRACT OF SALE: DECISION OF THIRD PARTY AS TO QUAL- 
ITY OF Goops. In the absence of fraud, the decision of one agreed 
upon between the parties to an executory contract of sale to deter- 
mine whether the goods offered conform to the requirements of the 
contract, is binding. Nofsinger v. Ring, 149. 


An agent who holds a note for collection only, has no power to sell 
it. Smith v. Johnson, 382. 


SCHEME AND CHARTER. 


Sez St. Louis County. 


SCHOOLS. 


PoWER OF SCHOOL BOARD TO MAKE RULEs. The courts will interfere to pre- 





vent the enforcement by a district school board of a rule which 
manifestly reaches beyond their sphere of action, and relates to 
subjects nowise connected with the management or successful 
operation of the school, or which is plainly calculated to subvert or 
retard the leading object of our legislation on this subject; but the 
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case should be a plain one. A rule which subjects any pupil absent 
six half daysin four consecutive weeks, without satisfactory excuse, 
to suspension, does not belong to either of these classes, and will 
be enforced by the courts without inquiry whether it is a reasona- 
ble and proper one or not. This court, however, is of opinion that 
such a rule is reasonable and proper. King v. Jefferson City School 
Board, 628. ; 


NON-LIABILITY OF DIRECTORS ON ILLEGAL SCHOOL conTRACTS. See Hum- 


rw Wy 
phrey v. Jones, 62. 


VOLUNTARY APPEARANCE OF SCHOOL DISTRICT AS DEFENDANT. See Thomp- 


son v. School District, 495. 


SIGNIFICATION OF TERMS. 


PERPETUAL succession. See Fairchild v. Masonic Hall Association— 


Hunt, Stockholder, 526. 


Transaction. See Ritchie v. Hayward, 560. 





Give. See Carter v. Alexander, 585. 


SPECIFIC PERFORMANCE. 


OF PROMISE BY PARENT TO CHILD FOR CONVEYANCE. See Hagar v. Hagar, 


610. 


ENFORCED AGAINST ADMINISTRATOR. See Baldwin v. Whitcomb, 651. 





SPRINKLING CARTS. 


ARE PUBLIC VEHICLES. See The City of St. Louis v. Woodruff, 92. 





STATUTES. 


CoNSTRUCTION OF CRIMINAL sTATUTES. Where a criminal statute 
forbids several things in the alternative, it is to be construed as 
creating but one offense; and an indictment may charge the de- 
fendant with the commission of all the acts, using the conjunction 
and where the statute uses the disjunctive or. 

This rule applied to an indictment under the statute against ob- 
taining money under false pretenses. (R. S. 1879, 2? 1561.) The State 
v. Fancher, 460. 


CoMMON LAW, CONVERTED INTO STATUTORY OFFENSE: REPEAL OF 
comMON LAW. When an act which previously was an offense at 
common law only is declared by statute to be an offense, and a pun- 
ishment is prescribed for it, the common law on the subject is re- 
pealed. The State v. Boogher, 631. 
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REPEAL OF LAW AFTER COMMISSION OF OFFENSE. Sections 1675 and 
3151 of the Revised Statutes, continue the liability to prosecution 
and punishment, of one who has been guilty of an offense against 
the law, notwithstanding a repeal of the law after the commission 
of the offense. only when the offense is one defined by statute, and 
the statute is repealed, not where it is one existing at common law 
only, _ the common law is repealed by the enactment of a stat- 
ute. . 


SpeciaL Law. Section 320, Revised Statutes 1879, is not a special 
act; nor would it be even ‘if the city of St. Louis had been desig- 
nated i in it by name as the only city to which it can apply, as there 
is specific authority in the constitution for its enactment. The 

ex rel. Lionberger v. Tolle, 


DAMAGES IN STATUTORY acTIons. See Porter v. The Hannibal & St. 


Joseph Railroad Company, 66. 


STATUTORY PRIVILEGES MAY BE WAIVED IN CRIMINAL CASES. See The State 


v. Robertson, 446. 


A STATUTE HELD TO BE sPpEcIAL. See The State ez rel. Attorney General 


v. Watson, 470. 


STATUTES CONSTRUED. 


REVISED STATUTES OF 1879. REVISED STATUTES OF 1855. 
Section 1234, See Constitutional Law, 8. Page 148, 2 39, See Administration, 15. 
Section 1264, See Assault, 1. Page 372, 2 13, See Corporation, 5. 
Section 1307, See Larceny, 1. Page 11126. 2 20, See Cotpquatien, 5. 
Section 1675, See Statutes, 3. Page 1234, 2 20, See Practice, 7. 
Section 182), See Variance 1. 

Section 21:3, See Damages, 4, 5. REVISED STATUTES OF 1845. 

Section 2313, See Execution, 3. 

Section 3151, See Statutes, 3. Page 233, 2 13, See Corporation, 5. 

Section 3507, See Notice, 2. 

Section 8513, See Pleading, 3. ACTS OF 1879. 

Section 35:2, See je We a 3. 

Section 3712, See Appeal. 1 Page 186, See Kansas City, 4. 

Section 3713, See Appeal ! 

Section 5527, See Constitutional Law, 1. ACTS OF 1875. 
WAGNER'S STATUTES OF 1872. Page 51, 2 1, See Election, 1. 


Page 81, 2 76, See Administration, 2. 


Page 225, See Kansas City, 4 x 


Pave 118, 2 6, See Administration, 7. ACTS OF 1873. 
Page 29!, 2 13, See cespecasien, 7. 

Page 310, 2 38, See Railroad, 1 Page 97, See Pleading, 12. 

Page 310, 2 43, See Railroad, 5 , 6, 7, 8. 

Page 45a, 772, See Larceny, 2, 3, 4. ACTS OF 1872. 
Page 513, 3 10, See Crimina Law. 10. 

Page 6 3, 9 See Execution, 3. Page 390, 2 1, See Jefferson City. 
Page 86%, $9, See Evidence, 2. 

Page 1014, 2 4. See Pleading, 3. ACTS OF 1870. 
Page 1016, 2 13, See Pleading, 3. 

Page 1920, 2 42, See Pleading, 12. Page 485, 22 1, 2, 3, 4, 5, See St. Louis. 
Page 1033, 2 1, See Pleading, 7, 8, 9. 

Page 1 5s, 21, See Fleading, 7, 8, 9. ACTS OF 1855. 
Page 1087, 2 4, See Criminal Law, 1 


Page 58, 2 4, See Will, 6. 
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SUBPCENA. 


Arter change of venue, subpcenas can be issued only by the clerk of 
the court to which the case has been sent. The State v. Hopper, 425. 


SUMMONS. 


DEFECTS IN WAIVED BY APPEARANCE. See Hulett v. Nugent, 131. 


SUPERSEDEAS. 


ON APPEAJ. FROM ST. LOUIS COURT OF APPEALS. See The State ex rel. 
Partridge v. Lewis, 170. 


SURFACE WATER. 


RIGHTS OF ADIOINING PROPRIETORS IN RESPECT ‘TO. See Shane v. The 
Kansas City, St. Joseph & Council Bluffs Railroad Company, 237. 


SY" AMP LANDS.’ 


1. Tre fact that a tract of laad was swamp land on the 28th day of 
September, 1810, is not of itself sufficient to confer title upon the 
State, or the county claiming by grant from the State. It is neces- 
sary, in addition, that it shall have been selected as swamp land 
and the selection approved by the Secretary of the Interior, or if 
not so approved, the tract must fall within the provisions of the 
act-of Congress of March 3rd, 1857. Stephenson v. Stephenson, 127. 


2. CERTIFICATE OF REGISTER OF LANDS AS EVIDENCE. A certificate 
from the Register of Lands showing that a particular tract is on the 
list of swamp lands in his office, is no evidence of title in the county 
(as provided by section 9, page 868, Wagner’s Statutes), unless it 

- further shows that the tract has been approved as swamp land by 
the proper authorities of the United States. Jb. 


TAX. 


1. Tre City of Jefferson has power under her charter, (Acts 1872, p. 
390, 2.1.) to buy in land sold at execution sale for taxes due the 
city. The City of Jefferson v. Curry, 85. 


2. ILLEGAL PENALTIES AND ATTORNEY'S FEE. The taxes sued for in this 
case having been levied in violation of the statute as interpreted by 
this court in the case of the State ex rel. Pettis Co. v. Union Trust Co., 
68 Mo. 463, it was error in the court below after they had been paid 
notwithstanding their illegality, to give judgment against the de- 
fendant for penalties ani an attorney’s fee. The Stale v. The St. 
Louis, Iron Mountain & Southern Railway Company, 88. 


3. PLAINTIFF IN EJECTMENT, NOT REQUIRED TO REFUND Taxes. The 


47—71 
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plaintiff in ejectment cannot be compelled, before recovering, to 
refund to the defendant taxes paid by him under a claim of owner- 
ship but without title orcolor of title. Napton v. Leaton, 358. 










MUNICIPAL TAXATION OF NATIONAL BANKS. A State has no power to 

authorize any taxation of National banks except such as is per- 
. mitted by the National banking act of Congress, i. ¢.,a tax on the 
shares of the banks. It cannot authorize its municipalities to exact 
license taxes from such corporations doing business within their 
limits. The City of Carthage v. First National Bank of Carthage, 508. 


































tion of the property intended to be taxed is fatal to the validity 
of atax bill. This description: “ Part of inlot numbered 331 on 
the plat of the city,” is void for vagueness. The City of Jefferson v. 
Whipple, 519. 


5. VAGUENESS OF DESCRIPTION IN TAX BILL. Vagueness in the descrip- 
' 
' 


6. Muwicipat taxes. A city has no lien for its taxes, and no power to 
| impose penalties for non-payment of taxes, unless given by its 
charter. Ib. 





7.  STatTuTe or timitations. The statute of limitations cannot be in- 
voked against the State when she sues to enforce the lien given her 
by law for city taxes, but may be invoked against the city suing to 
collect the same taxes by personal judgment against the individual 
assessed. " 


VEHICLES SUBJECT TO LICENSE. See The City of St. Louis v. Woodruff, 92. 


TENDER. 


DEED OF TRUST: TENDER OF DEBT DISCHARGES LIEN. Where two deeds 
of trust were given to secure several notes, all of which were held 
by different persons, and it was provided in each deed that if the 

grantor should pay one-half of the debt and interest expressed in 
the notes, the deed should become void, and the grantor in one of 

the deeds tendered to the holder one-half of his note and interest, F 
and the holder refused the tender; Held, that as to that note the 
lien of the deed of trust was discharged. Thornton v. The National 
Exchange Bank, 221. 


TIME. 


See ComMputTaTION oF TIME. 


TOWNSHIP ORGANIZATION. 


PLEADING ORDER OF TOWNSHIP BOARD. The township board, as it ex- 
isted under the township organization law, (Acts 1873, p. 97,) being 
a tribunal of special jurisdiction, in pleading its order for the open- 
ing of a road as a justification to an action for trespass, it was neces- 
sary either to aver specially the facts which authorized the board to 
make the order, or else, (as permitted by section 42, page 1020, 
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Wagner’s Statutes,) to state generally that the order was duly made. 
Robinson v. Jones, 582, 


TRANSACTION, 


MEANING OF THE WORD AS USED IN THE CODE DEFINITION OF COUNTER- 
cLaAim. See Ritchie v. Hayward, 560. 


TRESPASS. 


UNINCLOSED LAND: DAMAGE TO TRESPASSING sTocK. The owner of a 
horse which strays upon an uninclosed lot and there falls into a 
hole and is killed, cannot recover the loss of the owner of the lot. 
Turner v. Thomas, 596. 


TRUSTS AND TRUSTEES. 


REMOVAL OF DELINQUENT TRUSTEES. If trustees in a deed of assignment 
for the benefit of creditors fail to discharge their duties, they may 
be removed by a proceeding at law and others placed in their stead. 
Hatcher v. Winters, 30. 


UNDUE INFLUENCE. 

WILL: INFLUENCE, WHEN NOT UNDUE. The fact that a legatee had an 
influence over the mind of the testator growing out of confidential 
relations, is no objection to the validity of the bequest, unless the 
influence was used to procure it. Brinkman v. Ruegyesick, 553. 

USER. 


SEE ADVERSE POSSESSION. 


VARIANCE. 


IN AN INDICTMENT FOR MURDER. A variance between the true name of 
the deceased and the name as given in an indictment for his mur- 
der, will not prevent conviction unless the trial court finds it to be 
material to the merits of the case and prejudicial to the defense. 
The State v. Sharp, 218. 


IN AN ACTION FOR NEGLIGENCE. See Waldhier v. The Hannibal & St. 
Joseph Railroad Company, 514. 
VENDOR’S LIEN. 


1. Equity; vENDOR’s LIEN: inFancy. The trustee in a deed of trust 
given to secure a debt, being about to sell the land for default of 
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payment, the defendant R., who was at the time a minor, agreed 
with the creditor that if A. would buy at $300 or more, he would 
give his note for the balance of the debt. A. bought at $300, and 
paid the purchase money, which was applied upon the debt. R. 
then executed his note according to the agreement. Afterward, R. 
having become of age, A. sold and conveyed the land to him. R.’s 
note being unpaid, this action was brought to obtain a personal 
judgment against him, and to subject the land toits payment. Held, 
that it would not lie. The creditor was not entitled to a vendor’s 
lien; for the land was fully paid for by A. Neither could the prin- 
ciple be applied, that infancy cannot be invoked as a defense so 
long as the party holds on to the fruit of the contract; for the note 
was not given for the land. Maupin v. Grady, 278. 





2. MAY BE ENFORCED IN FAVOR OF VENDOR’S ASSIGNEE. The assignee of 
a note given for the purchase money of land may enforce a vendor’s 
lien against the land in the hands of the vendee, the same as the 
vendor himself could. Sloan v. Campbell, 387. 


ee 


VENUE, 


eR THE conviction in this case is set aside because there is no evidence 
in the record to show that the offense was committed within the 
jurisdiction of the trial court. The State v. Miller, 89. 


| 

| 2. CHANGE oF VENUE: suBpaNas. After change of venue, subpcenas 
| can be issued only by the clerk of the court to which the case has 
been sent. The State v. Hopper, 425. 

8. Caner or venue. This court refuses to review the decision of 
the trial court upon the question of fact presented by the applica- 
tion of the defendant for a change of venue, on the ground of 
prejudice on the part of the inhabitants of the county. The State 
v. Brown, 454. 


4. Tnts case is reversed because there is no evidence in the record 
that the venue of the offense was proven as laid. Ths State v. 
Hughes, 633. 

VERDICT. 


Not excesstve. See Porter v. The Hannibal & St. Joseph Railroad 
Company, 66. 


VETO. 


Sez GovERNorR. 


WAIVER. 


APPEARANCE WAIVES DEFECT IN suMMONS. See Hulett v. Nugent, 131. 


al 
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Or NOTICE OF APPEAL. See Parmerlee v. Williams, 410. 


OF FULL PANEL oF JuRoRS. See The State v. Robertson, 446. 


Or RELEASE FROM ENDORSER’S LIABILITY. See Long v. Dismer, 452. 


WASTE. 


STATUTORY ACTION FOR WASTE AFTER FINAL SETTLEMENT. A petition in 





an action brought against an administrator by a distributee, after 
final settlement, to charge him for waste and mismanagement of 
the estate, is fatally defective, if it fails to state that there are no 
creditors, and that the property alleged to have been wasted was 
not applicable to the payment of debts. (Wag. Stat., p. 118, 26.) 
Foster v. Kenrick, 422. 


WATER AND WATER COURSES. 


SURFACE WATER, RIGHTS OF ADJOINING PROPRIETORS CONCERNING. 
A land owner has no right by erecting an embankment to stop the 
natural flow of surface water, or to divert its course so as to throw 
it upon the land of his neighbor. Overflowed water from a river, 
in time of flood, is surface water within the meaning of this rule. 
Hoven, J., dissenting. Shanev. The Kansas City, St. Joseph & Coun- 
cil Bluffs Railrvad Company, 237. 


MUNICIPAL CORPORATION: LIABILITY FOR FLOODING LAND BY CHANG- 
ING A STREAM. A city, in pursuance of power conferred by its 
charter, caused the waters of a creek running through its limits to 
be turned into a new channel. This channel proved so inadequate 
that the waters escaped and flooded plaintiff’s lot; Held, that the 
city was liable for the injury so inflicted. Barns v. The City of Han- 
nibal, 449. 


IMPLIED POWER OF AGENT. Authority given to an agent to open a 


’ new channel for the purpose of turning the course of a stream will 


include authority to erect a dam or brake-water across the old bed 
of the stream as a means of expediting or accomplishing the work. 
Ib. 


WILL, 


VALIDITY OF DEVISES AND BEQUESTS TO CHURCHES UNDER CONSTITU- 
TION oF 1865. A devise of land not exceeding one acre to a 
church or religious society to erect a church upon, was permitted 
by section 13, article 1 of the constitution of 1865; but a bequest of 
money to such a society for the purpose of building a church or for 
the support of a minister was prohibited. 

So, it is to the last degree doubtful whether a bequest to such a 
society to be used for the erection of a female seminary was not 
also prohibited by that section. First Baptist Church v. Robberson, 
326. 
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: PARTY TO SUIT TO ESTABLISH Devise. A suit to establish a 
devise in favor of an incorporated religious society, should be 
brought in the name of the society, and notin the name of the 
“board of trustees” through which such societies were required by 
section 12, article 1 of the constitution of 1865, to manage such land 
as they were allowed to hold. 





CHARITABLE BEQUESTS: AMBIGUITY OF WILL: PLEADING. Obscu- 
rity in the language used by a testator in designating the beneficiary 
of a charitable bequest will not defeat the bequest; and if the peti- 
tion in a suit brought to establish the bequest identifies the plaintiff 
as the intended beneficiary, it will not, on demurrer, be held bad 
because of the uncertainty of the will in this particular. Jb. 


WILL, SUIT TO ESTABLISH: PROPER PARTIES PLAINTIFF. One who 
claims to be the beneficiary intended by a will may maintain a suit 
to construe the will. Ib. 


Equity: PLEADING. A petition in a suit to obtain a construction 
of a will alleged, that a controversy had arisen between the plaintiff 
(a legatee) and the executor respecting his duties and plaintifi’s 
rights under the will, that doubts had arisen as to its proper con- 
struction, and that danger to plaintiff’s rights was apprehended 
unless equity interfered and gave proper directions to the executor ; 
Held, that the petition was good on demurrer. Jb. 


JURISDICTION OF PROBATE AND CIRCUIT COURTS OF GREENE COUNTY, 
IN THE CONSTRUCTION Of wiLLs. The probate and common pleas 
court of Greene county was by law, (Local Acts 1855, p. 58, 2 4,) 
invested with “ exclusive original jurisdiction ° © to hear 
and determine all disputes and controversies whatsoever respect- 
ing wills, the right of executorship, administration or guardiahn- 
ship, or respecting the duties or accounts of executors,” &c. Held, 
that the jurisdiction so conferred did not embrace the powers of a 
court of chancery, and, therefore, a suit to construe a will and to as- 
certain the rights of the devisees and legatees and the duties of the 
executor thereunder, was not cognizable in the probate and common 
pleas court, but only in the circuit court, and this whether adminis- 
tration was still pending in the former court or not. Hoven and 
Henry, JJ., dissenting. Ib. 


To deprive one of land devised to him, on the ground that the 
testator, after making the will, conveyed the land to another per- 
son by a deed which was lost without ever being recorded, the evi- 
dence in support of the deed ought to be clear. The sworn state- 
ment of the person claiming as grantee, unsupported by other evi- 
dence, is not sufficient. Napton v. Leaton, 358. 


ConTINGENT REMAINDER: PARTICULAR ESTATE: DEVISE TO CHILDREN 
TO BE ALIVE AT A FUTURE TIME. A testator devised all his property 
to his wife, ‘‘ to hold at her will and pleasure during her natural life 
or widowhood. And, at the death or marriage of my said wife, it is 
my will, that all my estate heretofore bequeathed shall be equally 
divided between my children that are alive, or their bodily children, 
to-wit: (naming them ;) in equal share or proportion. And it ismy 
will and pleasure that my said wife has the pleasure, and is per- 
mitted, to give to any of my children property toward their por- 
tion when they arrive at age, by having the same valued and 
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taking their receipt for the same as so much toward their portion 
of my estate.” Held, that the children intended were such as 
should be alive at the death or re-marriage of the widow, and not 
such as were alive at the time the will was made, and the estate de- 
vised to the children was, therefore, a contingent remainder. Held, 
also, that the power conferred upon the widow of giving to any of 
the children property toward their portion, when they should arrive 
at age, did not affect the character of the children’s estate, since it 
was altogether optional with her whether she would exercise it, and 
it had nothing to do with the ultimate division of the property. 
De Lassus v. Gatewood, 371. 


CRITERION OF TESTAMENTARY CAPACITY. Ifa testator at the time 
of making his will knows what he is doing, and to whom he is giv- 
ing his property, his mental capacity is sufficient to satisfy the de- 
mands of the law. He need not be able to make contracts or t 
manage his estate. Brinkman v. Rueggesick, 553. 


INFLUENCE, WHEN NOT UNDUE. The fact that a legatee had an in- 
fluence over the mind of the testator growing out of confidential 
relations, is no objection to the validity of the bequest, unless the 
influence was used to procure it. Jb. 


EVIDENCE OF TESTAMENTARY INCAPACITY. A testator’s incapacity 
cannot be shown by proof that there were rumors in the neigh- 
borhood that he was unsound of mind. Ib. 


Construction. A will should be co construed as to give effect to all 
the words therein without rejecting or controlling any of them, 
provided it can be done by a reasonable construction not incon- 
sistent with the manifest intent of the testator. Carter v. Alexan- 
der, 585. 


PowERs OF EXECUTOR, A testator by one clause of his will devised 
a house and lot to his wife, ‘to be held and owned by her during 
her natural life or widowhood, and then to revert to my (his) estate, 
and be disposed of as hereinafter provided for.” By a succeeding 
clause he directed his executors “ to dispose of all my (his) real es- 
tate as soon as itcan be done without material loss.” Held, that 
the power thus conferred upon the executors could not be exer- 
cised in regard to the house and lot devised to the wife so loug as 
she lived and remained a widow. 


A legatee is not estopped from claiming under a will by reason of 
having contested the will. The State ex rel. Nichols v. Adams, 620. 


STATUTE OF LIMITATIONS: INTEREST. In case of a contest overa 
will begun before the lapse of a year after its probate, the statute 
of limitations will not commence to run against a legatee until the 
contest is determined; neither will interest commence to run in his 
favor until then. Jb. 


WITNESSES. 


Ir isa salutary practice, especially in criminal cases, to prohibit 
witnesses from communicating during the trial, either with each 
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other or with third persons concerning the case. The State v. Hop- 
per, 425 


CRIMINAL LAW: DEFENDANT AS A WITNESS. Ina criminal proceed- 
ing the defendant’s status as a witness is the same as that of a party 
toa civil suit who becomes a witness for himself, but it cannot be 
declared, as a matter of law, that his testimony in his own behalf 
is entitled to the same credit as if he were testifying in a civil suit 
in his own behalf. (Criticising State v. Swain, 68 Mo. 608.) The 
State v. Cooper, 436. 


IMPEACHMENT OF WITNESS. For the purpose of impeaching the tes- 
timony of a witness, it is competent to inquire concerning her gen- 
eral moral character and the state of her feelings toward the par- 
ties. The State v. Miller, 590. 


Expert witnesses. One who does not profess to be an expert in 
hand-writing, and whose avocation in life has not been such as to 
qualify him to judge of hand-writings, should not be permitted to 
testify as an expert. The State v. Tompkins, 613. 


PUTTING WITNESSES UNDER THE RULE: DISCRETION OF THE COURT. 
Whether the witnesses should be excluded from the court room 
while the trial is in progress, is a matter resting in the discretion of 
the trial court, and the order of exclusion may in every case be so 
molded as to meet the requirements of justice. If the prosecut- 
ing witnesses are permitted to remain, it is not error for which the 
judgment will be reversed. The State v. Hughes, 633. 


IMPEACHING TESTIMONY. It is competent for the State upon the 
trial of anindictment for larceny by way of impeaching the testimony 
of defendant’s witness, after first laying the proper foundation, to 
show that the witness has stated that the property alleged to have 
been stolen was brought to defendant’s house at night, and that she 
(the witness) did not know where it came from, but believed that de- 
fendant had stolen it. But it is not competent to show that she has 
stated that she overheard a conversation among members of defend- 
ant’s family in which they said that defendant, with others, had 
committed the theft. The latter is hearsay evidence of the most 
pronounced character and of the most damaging description. Ib. 


ImPEACHMENT OF. See The State v. Miller, 89. 


STATE NOT BOUND TO FURNISH List oF. See the State v. Nugent, 136. 


THE ACCUSED ASA witness. See The State v. Zorn, 415; The State v. 
Eddings, 545. 


TEsTIMONY oF accomPLices. See The State v. Reavis, 419. 


ATTACHMENT OF. See The State v. Hopper, 425. 








